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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1) Where the Government proved as part of its case- 
in-chief that a defendant’s car was the getaway vehicle 
for an armed robbery, that the defendant was apprehend- 
ed two hours after the robbery in his car and in the com- 
pany of a co-defendant who was positively identified as a 
participant in the offense, that the pistol used in the rob- 
bery belonged to the defendant and was found in his car, 
and that the fruits of the recent robbery were found in 
the locked trunk of his car, did the trial court err in deny- 
ing the defendant’s motion for acquittal at the close of the 
Government’s case? 

2) Where the fruits of a recent robbery were found in 
the trunk of Logan’s car in which both Logan and Gray 
were riding two hours after the offense: 


a. Did the trial judge commit plain error affecting 
the substantial rights of Gray by failing to limit his 
instruction on possession of recently stolen property 
to Logan when there was evidence that Gray and 
Logan jointly participated in the robbery? 

b. Did the trial judge commit plain error affect- 
ing the substantial rights of Logan, under the cir- 
cumstances of this case, by failing, absent a request 
to do so or an objection to the charge as given, to 
treat more fully the element of possession in his 
charge on possession of recently stolen property? 


3) Under the circumstances of this case, did the trial 
judge commit plain error affecting the substantial rights 
of Gray by failing to order on his own motion a severance 
of defendants? 

4) Where a robbery indictment charges that a defend- 
ant “stole” certain property, is it defective for failing to 
charge the defendant with the specific intent to deprive 
another of his property? If so, is this defect fatal where 
the indictment is challenged for the first time on appeal? 


ur 
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COUNTERSTATEMENT OF THE CASE 


In an indictment filed in the District Court on May 17, 
1965, both Gray and Logan were charged with robbery 
and assault with a dangerous weapon; Gray was charged 
in an additional count with carrying a dangerous weapon. 
Appellants were tried by a jury, found guilty as charged 
and, on November 10, 1965, were sentenced to imprison- 
ment. Gray was sentenced to concurrent terms of thirty 
to ninety months for robbery, twenty to sixty months for 
assault with a dangerous weapon, and one to three years 
for carrying a dangerous weapon. Logan was sentenced 
to coterminous and concurrent terms of one to six years 
for robbery and assault with a dangerous weapon. 

On February 24, 1965, at approximately 8 p.m., Ber- 
nard Stevenson, a delivery man for J & B Liquors, was 
making a delivery at an apartment house in Northwest 
Washington (Tr. 5). As he walked through the lobby 
carrying a cardboard box containing a carton of Kools, a 
carton of Pall Malls, a bottle of Cutty Sark, a bottle of 
Johnny Walker Red Label, a can of Colt 45 Malt Liquor, 
and a delivery slip, Gray appeared with a pistol and told 
him to put the box down (Tr. 7, 9). The pistol was 
placed in Stevenson’s side anda second person, not identi- 
fied, pushed him against the wall (Tr. 10). After the 
second man ran out with the box and its contents, Gray 
took approximately $54 from Stevenson which belonged to 
his employer, made Stevenson take off his pants and walk 
up the stairs of the apartment house (Tr. 11, 12). After 
Gray departed, Stevenson called the police (Tr. 18). While 
on the stand Stevenson identified the pistol introduced by 
the Government as the weapon used in the robbery, iden- 
tified the cigarettes, liquor and delivery slip introduced 
in evidence as the property he had with him when robbed 
and positively identified Gray as one of the robbers (Tr. 
7, 18/14, 16); 

At the time of the robbery, Paul Artisst, a teacher, saw 
two men run out of the apartment house towards a red 
car, one with a box in his hands (Tr. 27, 30, 31). The 
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two men got into the red Ford convertible and drove away 
(Tr. 31, 32). This witness was able to provide the police 
with the first three digits of the tag number (Tr. 32). 
When these two men got into the car, there was at least 
one other person in the vehicle who was sitting close to 
the driving area (Tr. 33, 36). 

Subsequent to the report of the robbery, Officer Dunn 
received a radio look-out for the getaway car and saw a 
car corresponding to the look-out (Tr. 88). He stopped 
the vehicle which contained three Negro males and one 
Negro female, one male leaving the scene at that time 
(Tr. 39). The officer identified Gray and Logan as the 
two men who remained on the scene (Tr, 39). Just prior 
to stopping the car, the officer observed the driver, subse- 
quentiy identified as Logan, place something under the 
front seat (Tr. 40). Later, the pistol, introduced into 
evidence, which was fully loaded was removed from under 
the front seat of the car (Tr. 42). Logan was told by 
the officer why he was stopped and he advised the officer 
that he was a special policeman and readily agreed to co- 
operate with him. Logan opened the trunk when asked 
to do so. In the trunk the officer found the fruits of the 
robbery under investigation. Gray and Logan were 
placed under arrest at this point and taken to the 14th 
Precinct (Tr. 41, 44). 

After Paul Artisst was recalled and testified that the 
two men he saw get into the car were Negro males, Irving 
Burka was called as a witness to establish the corporate 
identity of J & B Liquors (Tr. 53-54). Thereafter, De- 
tective Wallace testified that Stevenson identified Gray at 
the Precinct and that he obtained a search warrant for 
Logan’s car and seized the fruits of the robbery and the 
pistol (Tr. 57-59). Wallace testified on cross-examination 
that Logan admitted the pistol was his (Tr. 67). On re 
direct Wallace said Logan also admitted that he was buy- 
ing the car from a Mr. Brooks who was in the Quantico 
brig (Tr. 69). 

After motions of both appellants for acquittal had been 
denied (Tr. 78, 79), Gray and Logan proceeded to at- 
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tempt to establish alibis. Gray called his wife, Patricia, 
who testified that on the night of the robbery, Gray was 
with her at her sister’s house from about 7 p.m. until 
about 10 p.m. (Tr. 85, 87). She said that about 9:30, 
Gray called Logan and asked him to come pick them up 
(Tr. 94). Logan picked them up at about 10 p.m. and 
had with him in the car a man named “Slim.” (Tr. 87- 
88). On the way home they stopped at a store to get 
some aspirin and were apprehended and searched by the 
police (Tr. 89). 

Logan took the stand and testified in his own behalf. 
He said that on the night in question he was employed by 
the American Investigating Agency as a special policeman 
with a commission to carry a pistol (Tr. 104). He testi- 
fied that on the evening of the 24th he had parked his 
car on the street at about 7 p.m. and did not return to it 
until about 10 p.m. (Tr. 105). He agreed that Gray had 
called him and asked him to pick him and his family up 
(Tr. 106). “Slim” asked to ride with him and, while he 
went to a nearby pool room for a few minutes, “Slim” 
went on and got in his car (Tr. 107). Logan said the car 
had been moved about two car lengths from the place he 
originally parked it and he had a great deal of difficulty 
with the electrical system (Tr. 108). He said he then 
proceeded to his home, stopping there with the motor run- 
ning and the key in the ignition while he went in, leaving 
“Slim” in the ear (Tr. 108). He also claimed “Slim” had 
given him a carton of cigarettes and a fifth of liquor on 
the way to his house (Tr. 108). Logan said that when 
he came out of his house with his uniform, his gun and 
his handcuffs, the car had again been moved, the engine 
turned off and the transmission placed in park (Tr. 109). 
He then went to pick up the Grays and was driving them 
home, still having difficulty with his wiring, when the po- 
lice stopped him (Tr. 109, 110). He testified that he co- 
operated with the police, freely giving the officer the keys 
to his trunk. When the liquor and cigarettes were found 
in the trunk, Logan says he told the officer he did not 
know they were in there (Tr. 111). 
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Gray, after much indecision, took the stand in his own 
behalf. He testified that on the night of the robbery he 
was at his sister-in-law’s house from 7:25 to about 10 
pm, (Tr. 140). He said that after calling Logan at 
about 8:45, Logan arrived to pick him up at 10 (Tr. 141). 
The police stopped them at about 10:05 (Tr. 142). He 
said the officer told Logan a car similar to his had been 
involved in a robbery and Logan gave the officer the keys 
to the trunk. When the liquor and cigarettes were found, 
they were both placed under arrest (Tr. 143.) 

The trial judge thereafter charged the jury, inter alia, 
on the elements of the crimes involved, aiding and abet- 
ting, possession of recently stolen property and the de- 
fense of alibi. Counsel for neither Logan nor Gray voiced 
an objection to the charge (Tr. 202). 

On May 28, 1965, at arraignment, Gray indicated that 
he was not represented by counsel, but that he planned to 
retain private counsel and had accumulated some of the 
money necessary for that purpose. Based on this repre- 
sentation, the arraignment judge, although prepared to 
assign counsel at that time, gave Gray one week to retain 
private counsel. Thereafter, Gray entered a plea of not 
guilty to the counts of the indictment (Arraignment Tr. 
1, 2). Gray was required to appear in the District Court 
on June 11, 18 and 25, to ascertain if he had retained 
counsel, On June 25 he failed to appear and his bail was 
revoked. Counsel was appointed on July 19, Almost 
three months later, on October 4, the instant trial com- 
menced. 


STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 502, pro- 
vides: 


Every person convicted of an assault with intent to 
commit mayhem, or of an assault with a dangerous 
weapon, shall be sentenced to imprisonment for not 
more than ten years. 
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Title 22, District of Columbia Code, Section 2901, pro- 
vides: 


Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatch- 
ing, or by putting i: fear, shall take from the person 
or immediate actuai possession of another anything 
of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 


Title 22, District of Columbia Code, Section 3204, pro- 
vides: 

No person shall within the District of Columbia 
carry either openly or concealed on or about his per- 
son, except in his dwelling house or place of business 
or on other land possessed by him, a pistol, without 
a license therefor issued as hereinafter provided, or 
any deadly or dangerous weapon capable of being so 
concealed. Whoever violates this section shall be pun- 
ished as provided in section 22-3215, unless the vio- 
lation occurs after he has been convicted in the Dis- 
trict of Columbia of a violation of this section or of 
a felony, either in the District of Columbia or in an- 
other jurisdiction, in which case he shall be sentenced 
to imprisonment for not more than ten years. 


SUMMARY OF ARGUMENT 


I 


The trial judge did not err in denying Logan’s motion 
for acquittal at the close of the Government’s case. The 
Government proved as part of its case-in-chief that Lo- 
gan’s car corresponded to the description of the getaway 
vehicle by make, color, body style, and the first three dig- 
its of the tag number, that Logan was apprehended in the 
company of Gray, who was positively identified as one of 
the robbers, in Logan’s ear approximately two hours after 
the robbery, that the pistol used in the robbery belonged 
to Logan and was found in his car, and that the fruits of 
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the recent robbery were found in the locked trunk of Lo- 
gan’s automobile. Giving full play to the right of the 
jury to weigh the evidence and draw justifiable inferences 
of fact, a reasonable mind could fairly conclude guilt be- 
yond a reasonable doubt on this evidence. The motion for 
judgment of acquittal was, therefore, properly denied. 


a4 


The trial judge did not commit plain error in his in- 
struction on the possession of recently stolen property. 
There was evidence that Gray and Logan jointly partici- 
pated in the robbery; therefore, the trial judge did not 
err in failing to limit the instruction to Logan. In addi- 
tion, Gray, failing to object to the charge on any basis, 
cannot attack it for the first time on appeal. Moreover, 
since Gray was positively identified as one of the robbers, 
any error in this charge is necessarily harmless as to him. 

The charge informed the jury that, before exercising 
their discretion to infer guilt, they had to first find that 
the defendant or defendants “knowingly” had the proper- 
ty in possession and that no satisfactory explanation of 
that possession had been offered. Logan’s assertion that 
the charge failed to fully explain the element of posses- 
sion, made for the first time on appeal, is, therefore, base- 
less. No plain error was committed in this instruction. 


Tit 


The failure of the trial court to order, on its own mo- 
tion, a separate trial for Gray does not constitute plain 
error, Since Gray and Logan were alleged to have jointly 
committed the same robbery, they were quite properly 
charged in the same indictment. By failing to object to 
the joinder below, Gray thereby waived any objections to 
a joint trial. Moreover, Gray was not prejudiced by the 
joint trial. The appellants’ defenses were not hostile, 
Gray’s co-defendant had no criminal record that could be 
brought out at trial, and there was no confession by 
Gray’s co-defendant to be used at trial. Logan’s testi- 
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mony, far from inculpating Gray, corroborated Gray’s 
alibi. On these facts, failure of the trial judge to order 
severance sua sponte was not an abuse of discretion. 


IV 


The robbery count in the instant indictment is not fa- 
tally defective. Gray’s contention, made for the first time 
on appeal, that the robbery count wholly failed to charge 
an intent to deprive another of his property is without 
merit. The indictment charged on this element that the 
defendants “stole” the property from the complaining wit- 
ness. The word “stole” imports a taking without right 
with an intent to keep. Its use in the indictment was 
sufficient to charge the intent element for robbery. 


Vv 


Gray was not deprived of his right to the effective as- 
sistance of counsel by the failure of the District Court to 
appoint an attorney to represent him at his arraignment 


or for fifty-two days thereafter. He pled not guilty at 
arraignment and, therefore, suffered no prejudice at that 
point. The failure to appoint counsel until fifty-two days 
after arraignment is directly attributable to Gray’s repre- 
sentation to the arraignment judge that he planned to re- 
tain private counsel for his defense. When it became ob- 
vious that Gray was not going to succeed in retaining 
counsel, an attorney was appointed for him. Appointed 
counsel had almost three months to prepare for trial. 
Gray failed to raise any defect in the preliminary pro- 
ceedings before trial and should not be permitted to do so 
now. 
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ARGUMENT 


I. The trial judge did not err when he denied appellant 
Logan’s motion for acquittal at the close of the Gov- 
ernment’s case." 


(Tr. 14-17, 30-82, 38, 40-42, 111, 194-195, 198) 


Logan was convicted of assault with a dangerous 
weapon and robbery. His first claim is that the evidence 
adduced by the Government in its case-in-chief was in- 
sufficient to warrant submission of those charges to the 
jury (Br. 14). This assertion must be tested by the rule 
that on appeal from a conviction the evidence must be 
construed in a light most favorable to the Government. 
Glasser v. United States, 315 U.S. 60, 80 (1942). 


[A] trial judge, in passing upon a motion for [judg- 
ment of acquittal], must determine whether upon the 
evidence, giving full play to the right of the jury to 
determine credibility, weigh the evidence, and draw 
justifiable inferences of fact, a reasonable mind 
might fairly conclude guilt beyond a reasonable 
doubt. * * * [I]f there is no evidence upon which a 
reasonable mind might fairly conclude guilt beyond a 
reasonable doubt, the motion must be granted. Cur- 


1 Logan’s appeal was filed out of time and the Court of Appeals, 
accordingly, has no jurisdiction to entertain it. The mandatory 
and jurisdictional ten day period had expired when the appellant 
filed his notice of appeal on December 2, 1965. Rule 37(a) (2), Fed. 
R. Crim. P. See also United States v. Robinson, 361 U.S. 220 
(1960) ; Berman v. United States, 378 U.S. 530 (1964). The same 
result obtains if the Court considers the date the affidavit was 
prepared as the relevant date for appeal purposes, #.e., December 
1, 1965. Fallen v. United States, 378 U.S. 189 (1964). 

Logan did deliver a letter to prison officials on November 19, 
1965, requesting the Clerk’s Office to assist him in filing a notice 
of appeal, indicating his indigency. This letter was received by 
the Clerk’s Office on November 23, 1965. Since he was, however, 
represented by counsel at that time, the Rule makes no provision 
for the Clerk’s Office filing his notice of appeal. While trial counsel 
may have some reasonable excuse for his failure to file a notice 
of appeal in a timely fashion, excusable neglect does not enlarge 
the filing time under the present Rule. Compare Rule 37(a) (2) 
of the new Criminal Rules effective July 1, 1966. 


10 


ley v. United States, 81 U.S. App. D.C. 389, 392, 160 
F.2d 229, 232-233 (1947) (emphasis added). 


Accord, Cooper v. United States, 94 U.S. App. D.C. 348, 
218 F.2d 39 (1954); United States v. Robinson, 71 F. 
Supp. 9 (D.D.C. 1947). 

The Government here proved as part of its case-in-chief 
that Logan’s car corresponded to the description of the 
getaway vehicle by make, color, body style, and the first 
three digits of the tag number (Tr. 30-32, 38). The Gov- 
ernment also established that when Logan was appre- 
hended only two hours after the robbery, Gray, positively 
identified as one of the robbers, was with him in the for- 
mer’s car (Tr, 14-17, 41). The Government’s evidence 
also reveals that the pistol used in the robbery (Tr. 14), 
admittedly belonging to Logan (Tr. 111), was found un- 
der the front seat of the car owned and operated by Logan 
and that the arresting officer had seen the operator of the 
car place something under the seat as the car was being 
stopped (Tr. 40, 42). Finally, the jury had before it at 
this point evidence that the fruits of the recent robbery 
were found in the trunk of Logan’s car (Tr. 41).? These 


? Logan asks this Court, upon reviewing the sufficiency of the 
Government’s case, to disregard evidence of his admissions of 
ownership of the car and pistol, advancing for the first time on 
appeal an argument that the trial judge should have excluded such 
admissions because of a possible violation of the Mallory rule. This 
argument comes too late. (Anthony) Williams v. United States, 
120 U.S. App. D.C. 245 n. 1, 345 F.2d 783 n. 1 (1965); Leigh v. 
United States, 117 U.S. App. D.C. 317, 329 F.2d 883 (1964); Can- 
trell v. United States, 116 U.S. App. D.C. 311, 323 F.2d 613 (1963), 
cert, denied, 376 U.S. 955; White v. United States, 114 U.S. App. D.C. 
238, 314 F.2d 243 (1962); (Lindburgh) Williams v. United States, 
113 U.S. App. D.C. 399, 308 F.2d 652 (1962), cert. denied, 372 U.S. 
970; (George) Williams v. United States, 113 U.S. App. D.C. 7, 
303 F.2d 722 (1962), cert. denied, 369 U.S. 875; McAbee v. United 
States, 111 U.S. App. D.C. 74, 294 F.2d 703 (1961), cert. denied, 
321 U.S. 769; Johnson v. United States, 110 U.S. App. D.C. 187, 
290 F.2d 378 (1961); Gilliam v. United States, 103 U.S. App. D.C. 
181, 257 F.2d 185 (1958), cert. denied, 359 U.S. 1004; Lawson v. 
United States, 101 U.S. App. D.C. 332, 248 F.2d 654 (1957), cert. 
denied, 355 U.S. 963. Moreover, the circumstances that the admis- 
sions involved ownership of the car and the pistol, both of which 
could have been adequately discovered by other means, that the 
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proven facts provide a basis for a reasonable inference 
that Logan was guilty, either as a principal or as an aider 
and abetter,® of the crimes with which he was charged in 
the indictment.* On review of the sufficiency of the evi- 
dence, the Government is entitled to this inference. The 
trial judge did not, therefore, err in denying Logan’s 
motion for acquittal. 


II. The trial judge did not commit plain error in his in- 
struction on possession of recently stolen property. 


(Tr. 14-17, 32, 89, 42, 57-59, 142, 164, 176, 196, 202) 


Both Gray and Logan argue for the first time on ap- 
peal that the trial judge committed plain error in his 
charge on unexplained possession of recently stolen prop- 
erty. The jury were instructed in this regard as follows: 


Now, there is a further principle of law in connec- 
tion with count one of the indictment, and that is the 
principle known as possession of recently stolen 


subject of the admissions was first brought up by Logan’s trial 
counsel who elicited from Detective Wallace that he asked Logan 
at the precinct if the pistol belonged to him and Logan replied in 
the affirmative, and that Logan, when he took the stand, referred 
constantly to the car and pistol and “my car” and “my pistol” (see 
eg., Tr. 111), all militate against any claim of violation of his 
substantial rights sufficient to invoke Rule 52(b), Fed. R. Crim. P. 


3 At the request of the Government, the jury were fully in- 
structed on aiding and abetting (Tr. 194-195, 198). 


* There is certainly more evidence of guilt here than in Cooper Vv. 
United States, supra, relied on by Logan. In Cooper there was only 
evidence that the getaway car was being purchased by the appel- 
lant, although registered to one of the robbers and frequently 
driven by him, that a fingerprint of the appellant was found on 
the steering wheel of the car, and that he told his cousin to tell any- 
one who asked that he was in North Carolina on the day of the 
robbery. This evidence was held insufficient to carry the case to 
the jury. 

Here, however, additional incriminating circumstances are pres- 
ent. As recited above, Logan was arrested in the presence of an 
identified robber shortly after the robbery; he was then operating 
the getaway vehicle. His pistol was used in the robbery and the 
fruits of the robbery were found in the locked trunk of his car. 
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goods, and in that regard you are instructed that if 
you find that a defendant knowingly had in his pos- 
session any of the property recently taken from the 
complaining witness, and there has been a failure to 
explain such possession to your satisfaction, then you, 
the members of the jury, may infer therefrom the 
guilt of such defendant or defendants of the charge. 
If, however, even if you find the defendant or de- 
fendants was or were in possession of property re- 
cently stolen but you find that the explanation of 
such possession satisfies you, then, of course, you 
would not so infer (Tr. 196). (Emphasis added.)° 


A. Gray’s claim 


Gray claims it was plain error for the trial judge to 
permit the jury to infer his guilt from the presence of 
the fruits of the recent robbery in the trunk of Logan’s 
car. There are three good reasons why Gray’s claim is 
meritless. 

First, Gray’s attack on this instruction comes too late. 


At the close of the evidence the prosecutor requested the 
trial judge to instruct the jury on the effect of possession 
of recently stolen property (Tr. 164). Gray’s counsel did 
not object to the giving of this charge at that time or 
request that it be limited to Logan. Again, after the 
charge had been given to the jury, Gray’s counsel failed 
to raise any objection whatsoever to the instruction (Tr. 
202). His present attack is, therefore, barred by Rule 30, 
Federal Rules of Criminal Procedure. 

Second, any error in the present charge is necessarily 
harmless as to Gray. There is direct testimony that Gray 
was positively one of two men who actually robbed the 
complaining witness (Tr. 14-17). This testimony obvi- 
ated the need for the jury, as to Gray, to rely on the in- 


5 Count one of the indictment charged robbery. Since robbery is 
merely an aggravated form of larceny, unexplained possession of 
the fruits of a recent robbery also permits an inference of guilt. 
Edwards v. United States, 78 U.S. App. D.C. 226, 189 F.2d 365 
(1943), cert. denied, 321 U.S. 769. 
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ference at all. The fact that the jury also rejected appel- 
lant’s alibi defense and convicted him, believing the 
testimony of the complaining witness, of the assault with 
a dangerous weapon and carrying a dangerous weapon 
counts is a further indication that the inference permit- 
ted from possession of the fruits of the recent robbery was 
not a very important element in the verdict of guilty. See 
(Fletcher) Smith v. United States, U.S. App. D.C. 
——, 359 F.2d 243 (1966), where this Court refused to 
find plain error in a possession of recently stolen proper- 
ty instruction even though it was entirely possible that 
the inference permitted the jury from possession was a 
very important element in the verdict of guilty. 

Finally, the instant instruction was not erroneous, Gray 
concedes that exclusive possession ° can be exercised joint- 
ly by two or more persons, in which case an inference of 
guilt may be drawn against any of the possessors stand- 
ing trial (Br. 19). He argues, however, that the instant 
record fails to show that the possession in this case was 
jointly exclusive. The case of Weisman v. United States, 
1 F.2d 696, 698-699 (8th Cir. 1924), relied on by Gray, is 
enlightening on this point. 


Possession of stolen property, standing alone, does 
not establish guilt, but the possession of property re- 
cently stolen raises a presumption of guilt, which, in 
the absence of explanation, may authorize a jury to 
infer a criminal connection with its acquisition. 
* * * It is the general language of the authorities 
that possession to warrant such instruction must be 
personal and exclusive, unless the evidence shows par- 
ticipation by the defendants in the * * * robbery, or 
a conspiracy to commit it. * * * 

The exclusive possession discussed in the authori- 
ties as a necessity to the presumption of guilt is not 
necessarily the possession of a single defendant. 
Two or more may have the exclusive possession of 


¢To permit an inference of guilt, the possession involved must 
be “exelusive.” Tractenberg v. United States, 53 App. D.C. 396, 
398, 293 Fed. 476, 478 (1923). 
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stolen property. One defendant in the crime may 
hold the actual possession of stolen property for him- 
self and other defendants. His possession under 
such situation would be a circumstance to be consid- 
ered as against all the defendants for whom he pos- 
sessed the stolen property. (Emphasis added.) 


Accord, United States v. Seeman, 115 F.2d 371 (2d Cir. 
1940). 

Here, there was evidence of joint participation in the 
robbery. Gray was identified as a participant in the 
holdup (Tr. 14-17). Logan’s car was identified by a 
bystander as the getaway vehicle (Tr. 32). Gray was 
arrested with Logan in the latter’s car which contained 
the fruits of the robbery and the robbery weapon approxi- 
mately two hours after that offense had been committed 
(Tr. 39, 42, 57-59, 142). On these facts, the trial judge 
was warranted in giving the instant charge and did not 
commit plain error in instructing as he did. 


B. Logan’s claim 


Logan claims that the possession instruction was fatal- 
ly defective because it did not adequately deal with the 
possession requirement (Br. 22). Viewed in the light of 
Logan’s failure to request a fuller treatment of that as- 
pect of the charge and his failure to object to the charge 
as given,’ his claim is also without merit. 

Logan correctly concedes evidence of possession of re- 
cently stolen property, in the absence of a satisfactory ex- 
planation, is sufficient to support a verdict of guilty. Mc- 
Abee v. United States, supra; Tractenberg v. United 
States, supra. Even when a defendant offers an explana- 
tion, the jury is free to reject it and apply the prima facie 
rule applicable to the possession of recently stolen prop- 
erty. Gilbert v. United States, 94 U.S. App. D.C. 321, 
215 F.2d 334 (1954); Epps v. United States, 81 U.S. 
App. D.C. 244, 157 F.2d 11 (1946). Logan asserts, how- 


7 See Rule 30, Fed. R. Crim. P. 
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ever, that “such an inference becomes attenuated to the 
point of irrationality if the legal requirement that posses- 
sion first be found, is not zealously enforced.” (Br. 25). 
This assertion begs the question. 

Careful review of the instant charge reveals that the 
trial judge enforced the requirement that possession first 
be found with at least sufficient zeal to avoid the plain 
error rule. He charged the jury that, before any infer- 
ence was permissible, they had to “find that a defendant 
knowingly had in his possession any of the property re- 
cently taken from the complaining witness” and that 
“there has been a failure to explain such possession to 
your satisfaction.” Thus, the question of explanation and 
innocent possession was left to the jury,’ as was proper 
since the inference is one of fact. See ¢.g., Bray v. United 
States, 113 U.S. App. D.C. 136, 306 F.2d 748 (1962). It 
is abundantly clear that these instructions accurately con- 
veyed to the jury the effect to be assigned to the presence 
of the fruits of the robbery in the trunk of Logan’s car 
and that the trial court’s failure to elaborate on this 
charge, absent a request to do so or an objection to the 
instruction given, does not constitute plain error. 

Logan complains for the first time on appeal that his 
possession was inexplicable because he did not know the 
fruits of the robbery were in his trunk and, therefore, 
the inference is impermissible. He suggests that the ar- 
ticles in question may have been placed in his trunk by 
his vanished companion, “Slim,” upon whose head Logan 
attempts to place the responsibility for the robbery. This 


8 Compare Barnes v. United States, 341 F.2d 189 (5th Cir. 1965), 
strongly relied on by Logan, where the charge in question pre- 
supposed that the defendant was in possession of the fruits of the 
crime and took that issue from the jury. 

Barfield v. United States, 229 F.2d 936 (5th Cir. 1956), another 
case on which Logan heavily relies, is also distinguishable. Here, 
unlike in Barfield, the jury were not informed that possession of 
recently stolen property raises a presumption of guilt, but rather 
were carefully instructed that the possession, if not explained to 
their satisfaction, permitted an inference of guilt which may be 
drawn by them, 
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assertion is merely a restatement of the explanation of 
the presence of the fruits in his car Logan offered the 
jury.’ The charge in question provided an explicit direc- 
tion for the jury to consider the explanation to find that 
Logan “knowingly” possessed the property before deter- 
mining whether or not to draw the inference. In the 
final analysis, what Logan seeks to do is to reargue his 
explanation of possession, although the jury has conclu- 
sively resolved that factual question against him.” 


III. The failure of the trial court to order, on its own 
motion, a separate trial for appellant Gray does not 
constitute plain error. 


(Tr. 66, 70-75, 170-171) 


Appellants Gray and Logan were indicted and tried 
jointly for the commission of the same robbery. Both 
claimed they were elsewhere at the time the crime was 
committed. Logan, who had no prior criminal record that 
could be brought out at the trial, took the stand and 
testified in his own behalf. His story corroborated Gray’s 
alibi defense which had been presented through his wife. 
Gray, after much indecision apparent even before Logan 
took the stand, also testified in his own behalf. In his 


°Logan’s attorney said as much in his closing argument. See 
Tr. 176. 


10 A similar contention forwarded in Riveria v. United States, No. 
19,528, decided May 10, 1966, was rejected by this Court: 


Trial counsel did not clearly articulate to the trial court the 
instruction desired. In view of this and the strength of the 
evidence of appellant’s guilt, coupled with the instructions as 
given, which left to the jury the issue of whether the posses- 
sion of the articles was innocent, we think reversal is not 
justified. Slip opinion at page 2. 


Here, Logan’s counsel failed to request any instruction at all 
on this point and the instructions as given left to the jury the 
issue of whether possession of the articles in question was innocent. 
The balance of the Government’s case against Logan was strong. 
See point I, supra. On the facts of this case, as in Rivera, re- 
versal is not justified. 
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closing argument, Gray’s counsel adopted and emphasized 
the exculpatory effect of Logan’s testimony as to charges 
against Gray (Tr, 170-171). At no time did Gray re- 
quest a separate trial below. 

Gray now contends that the trial court committed plain 
error by failing to grant him a separate trial (Br. 8)- 
Viewed in the light of his failure to request severance, 
Gray’s contention must be that the trial court abused 
its discretion in this regard even though never called 
upon to exercise it. Such an argument on the face of this 
record is unsupportable. 

Rule 8(b) of the Federal Rules of Criminal Procedure 
provides that: 


Two or more defendants may be charged in the 
same indictment * * * if they are alleged to have par- 
ticipated in the same act or transaction or in the 
same series of acts or transactions constituting an 
offense * * *. 


Rule 14 provides that “If it appears that a defendant 
** * is prejudiced by a joinder * * * of defendants in an 
indictment * * *, the court may ** * grant a severance 
of defendants * * *.” Since Logan and Gray were alleged 
to have jointly committed the same robbery, they were 
quite properly charged in the same indictment. Schaffer 
vy. United States, 362 U.S. 511, 514 (1960). Whether to 
grant severance is a matter of discretion with the trial 
_ United States, 348 US. 84, 95 (1954); 

Robinson v. ited States, 93 U.S. App. D.C. 347, 210 
F.2d 29 (1954); Hall v. United States, 83 U.S. App. 
D.C. 166, 168 F.2d 161 (1948), cert. denied, 334 US. 
seeking severance at trial must 


trial. E.g., ; 

197, 202 F.2d 392 ( 

Wheeler v. United States, 82 U.S. App. 

F.2d 228 (1947), cert. denied, 333 U.S. 829. Since Gray 
made no motion for severance below, he obviously failed 
to make the requisite showing of potential prejudice. 


18 


Gray’s failure to move for severance is more critical 
than the absence of a showing of potential prejudice. By 
failing to object to joinder, he thereby waived any ob- 
jections to a joint trial. Rule 12(b) (2), Federal Rules 
of Criminal Procedure; Cupo v. United States, Nos. 
19,140-19,145, decided March 21, 1966; Franklin v. United 
States, 117 U.S. App. D.C. 331, 380 F.2d 205 (1964); 
Young v. United States, 109 U.S. App. D.C. 414, 288 
F.2d 398 (1961), cert. denied, 372 U.S. 919; (Maxie) 
Smith v. United States, 86 U.S. App. D.C. 195, 180 F.2d 
775 (1950); Mee v. United States, 316 F.2d 467, 470 
(8th Cir. 1963). 

Quite apart from the question of Gray’s failure to re- 
quest severance, the fact that the trial judge did not 
order a separate trial is not erroneous because the record 
clearly shows that appellant was not prejudiced by the 
joint trial. The Government does not quarrel with the 
proposition forwarded by Gray that the trial court is un- 
der a continuing duty at all stages of the trial to grant 
severance if actual prejudice appears, Schaffer v. United 
States, supra; United States v. Kelly, 349 F.2d 720 (2d 
Cir. 1965) ; nor do we challenge the trial court’s power 
to do so on his own initiative. Cupo v. United States, 
supra; Gajewski v. United States, 321 F.2d 261 (8th 
Cir. 1963). What we do contest, and submit to be a fatal 
flaw in Gray’s argument, is that the instant record reveals 
that he was in fact prejudiced by the joint trial.” 


In Cross v. United States, 118 U.S. App. D.C. 324, 335 F.2d 
987 (1964), strongly relied on by Gray, Jackson, a co-defendant, 
was held to have been prejudiced by Cross’ self-defeating testimony 
and, therefore, suffered when the trial court erred in denying his 
motion to sever the counts of the indictment for trial. Aside from 
the fact that Gray here made no motion to sever, the Government’s 
principal witness in this case was not an accomplice, but the victim 
of the robbery. Moreover, attempts to show that this witness was 
biased totally failed. Appellee submits that the Cross case is 
inapposite. 

Gray’s additional argument that because of the joint trial his 
counsel failed to request an identification charge is rebutted by 
the record. Gray’s counsel was the first to request instructions; 
only after Gray’s counsel concluded did Logan’s attorney suggest 
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That co-defendants’ defenses are hostile is not in itself 
sufficient to require separate trials. Allen v. United 
States, supra. However, the defenses of Gray and Logan 
were not hostile. The fact that a co-defendant has a 
criminal record is not enough to require severance. United 
States v. Stracuzza, 158 F.Supp. 522 (S.D.N.Y. 1958). 
However, Gray’s co-defendant had no prior criminal rec- 
ord that could be brought out at trial. Not even the ex- 
istence of a co-defendant’s confession or admission incul- 
pating the moving defendant is sufficient, standing alone, 
to require separate trials. Wheeler v. United States, 
supra; Hall v. United States, supra. But again, no such 
circumstance exists in this case. Gray’s assertion of preju- 
dice is far weaker than those mentioned, all of which have 
been held insufficient to require severance. He says Lo- 
gan, while corroborating his [Gray’s] alibi testimony de- 
veloped through his wife, gave testimony “for the most 
part highly improbable” and that “the implausibilty of 
by far the major portion of Logan’s story * * * discred- 
ited that corroboration, thereby undermining the credi- 
bility of appellant and strengthening the credibility of 
the complaining witness.” (Br. 9). 

The Government obtained no advantage by virtue of the 
joint trial, but, even if it had, this would not have en- 
titled Gray to a separate trial as a matter of right. Robin- 
son v. United States, supra; United States v. Soto, 256 
F.2d 729 (7th Cir. 1958); Siglar v. United States, 208 
F.2d 865 (5th Cir. 1954). That Logan’s testimony was 
thought beneficial and used by Gray’s counsel to strength- 
en his case is apparent from his closing argument (Tr. 
170-71). The ease is therefore totally different from De- 
Luna v. United States, 308 F.2d 140 (5th Cir. 1962), 
where a defendant took the stand and exculpated himself 
by ineulpating his co-defendant. There is nothing in the in- 


an identification instruction. It is clear that the failure of Gray to 
ask for such an instruction was not influenced by Logan’s mention 
of that charge. This conclusion is pointedly supported by Gray’s 
expression at the conclusion of the jury charge that he had nothing 
to add (Tr. 202, 203). 
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stant record to indicate that Gray took the stand because 
of Logan’s “improbable” story. In fact, Gray indicated 
well before Logan testified that he wanted to take the 
stand (Tr. 66, 70-75). On these facts, Gray’s imagined 
prejudice melts into thin air. 


IV. The robbery count in the indictment is not fatally 
defective since it adequately charged all the elements 
of that offense. 


The robbery statute, 22 D.C. Code § 2901, provides: 


Whoever by force or violence, whether against re- 
sistence or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery * * *. 


The robbery count in the instant indictment charges: 


On or about February 24, 1965, within the District 
of Columbia, Leroy M. Gray and Abraham Logan, 
Jr., by force and violence and against resistance and 
by sudden and stealthy seizure and snatching and by 
putting in fear, stole and took from the person and 
from the immediate actual possession of Bernard 
Stevenson, property of Jeweler’s Market & Liquors, 
Inc., a body corporate, of the value of about $78.70, 
consisting of the following: one bottle of beer of the 
value of $1.00, three bottles of scotch of the value of 
$5.00 each, $54.70 in money and four cartons of 
cigarettes of the value of $2.00 each. (Emphasis 
added). 


Gray, for the first time on appeal, argues that the count 
is fatally defective because it “wholly fails to charge ap- 
pellant with the specific intent to deprive another of his 
property” (Br. 22). This argument is patently without 
merit. 

The Government readily concedes that a defendant may 
not be tried for a crime with which he has not been 
charged, The indictment must adequately set out allega- 
tions amounting to a crime. Russell v. United States, 369 
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U.S. 749 (1962). The instant count, however, sufficiently 
charged the offense of robbery to, at the very least, avoid 
the plain error rule. 

The word “stole” in the robbery count fully charged 
Gray with an intent to deprive his victim of the property 
involved since that “term is commonly used in indict- 
ments for larceny, * * * and denotes the commission of 
theft, that is, the felonious taking and carrying away of 
the personal property of another, and without right and 
without leave or consent of owner, * * * with intent to 
keep or make use wrongfully.” Black, Law Dictionary 
(4th ed. 1951) at pp. 1588-1584. Surely, by pointing to 
the word “stole” in the instant indictment, Gray could 
defeat a later indictment in a new prosecution charging 
him with the same facts, but alleging that the property 
was taken “with an intent to permanently deprive the 
owner thereof.” See Epps v. United States, supra at 245, 
157 F.2d at 12. 

Gray relies almost exclusively on (Frederick H.) Jack- 


son v. United States, 121 U.S. App. D.C. 160, 348 F.2d 
772 (1965), in urging the insufficiency of the word 
“stole” to charge the requisite intent for robbery. Appel- 
lee submits that the Jackson case relied on by Gray does 
not require reversal here. Gray quoted in his brief at 
page 22 a portion of that opinion. The complete passage 
is much more informative: 


While we do not hold that the indictment would in 
itself require reversal, we note that it leaves much 
to be desired both in completeness and in clarity. 
The element of specific intent should be clearly 
stated. Furthermore, the indictment should state the 
offense charged more precisely, rather than set forth 
the omnibus statutory provision under which the 
accused is charged. Id. at 162, 348 F.2d at 774. 
(Emphasis added.) 


Gray now says that an indictment almost identical to 
that in Jackson in itself requires reversal. Not only does 
Jackson not require this, the more recent case of (Freder- 
ick) Jackson v. United States, U.S. App. D.C. : 
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859 F.2d 260 (1966), expressly rejected such a result. 
In the latter Jackson case the indictment in all respects 
pertinent here was identical to the challenged count. As 
in this case no objection to the indictment was made at 
trial and it was argued on appeal that the indictment 
was fatally defective. This Court held that the “indict- 
ment obviously is not subject to dismissal.” Slip opinion 
at p. 4. 

Appellee submits that since the count in question ade 
quately charged all the elements of the offense of robbery, 
and appellant failed to raise any objection to it at trial, 
the count is not fatally defective and does not provide 
a basis for invoking the plain error rule. 


V. Appellant Gray was not deprived of his right to the 
effective assistance of counsel by the failure of the 
District Court to appoint an attorney to represent 
him at his arraignment or for fifty-two days there- 
after. 


(Arraignments Tr. 1-2) 


Finally, Gray contends that his convictions should be 
reversed because he was denied the effective assistance 
of counsel by the failure of the court below to appoint an 
attorney to represent him until fifty-two days after his 
arraignment. This contention is also meritless, 

The instant indictment was filed in the District Court 
on May 17, 1965. On May 28, Gray was brought before 
Judge Sirica in the District Court for arraignment. Im- 
mediately the Clerk inquired if Gray was represented 
by counsel and Gray replied in the negative. The Clerk 
then inquired if Gray had the money to retain an at- 
torney and Gray responded: “I haven’t got all the money 
yet.” Gray added that he planned to retain his own 
counsel. Based on this representation, Judge Sirica, al- 
though prepared at that time to assign an attorney, gave 
Gray one week to retain a lawyer, (Arraignment Tr. 1- 
2). Gray thereafter entered a plea of not guilty to the 
indictment (Arraignment Tr. 2). 
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Gray was required to appear subsequently in the Dis- 
trict Court on June 11, 18 and 25, to ascertain if he had 
successfully retained counsel. When he failed to appear 
on the 25th, his bail was revoked and he was incarcer- 
ated. On July 19, an attorney was appointed to repre- 
sent him. The trial was scheduled for the week of August 
18. On August 11, however, a continuance was obtained 
because of a death in the family of Gray’s appointed at- 
torney. On motion of his counsel, filed August 27, Gray’s 
bail was reinstated and subsequently reduced. On Sep- 
tember 2, Gray was released on bond. The trial date was 
again continued on September 20, this time on the motion 
of counsel for both Gray and Logan. The trial commenced 
on October 4. 

“Insofar as appellant’s claim of entitlement to reversal 
rests upon the absence of counsel at arraignment, we note 
that the plea entered by him at that time was one of not 
guilty. [This Court has] heretofore in these cireumstances 
withheld the remedy of reversal; and [it should] do the 
same here.” Stith v. United States, No. 19,520, decided 
April 22, 1966, at slip opinion p. 4, and cases cited there- 
in. 
Insofar as Gray’s claim of entitlement to reversal rests 
upon the failure to appoint counsel until fifty-two days 
after arraignment, his own dilatoriness and the absence 
of any real prejudice bar his effective assertion of this 
claim now. It is significant that the arraignment judge 
indicated a readiness to appoint counsel to represent Gray 
when he appeared before him to enter his plea of not 
guilty. The failure to appoint counsel then and there re- 
sulted directly from Gray’s representation that he planned 
to retain private counsel, but had not yet accumulated 
all the necessary money. The District Court thereafter 
diligently maintained contact with Gray to ascertain if 
he had retained counsel. Finally, when Gray failed to 
appear in court for such ascertainment, his bond was 
revoked and counsel was appointed to represent him. 

Almost three full months elapsed between appointment 
of counsel and the commencement of Gray’s trial. This 
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time lapse provided ample opportunity for trial counsel’s 
preparation and for the discovery and assertion of any 
defects in the pre-trial proceedings. Yet Gray never raised 
below any claim that he was prejudiced by the failure 
to appoint counsel until fifty-two days after arraignment. 
He cannot do so now. Stith v. United States, supra at 
slip opinion p. 3; Blue v. United States, 119 U.S. App. 
D.C. 315, 342 F.2d 894 (1964), cert. denied, 380 U.S. 
944, 

The only prejudice asserted by Gray on appeal is the 
fact that he was incarcerated for failing to appear in the 
District Court for ascertainment of counsel. He sug- 
gests that had counsel been appointed earlier, his bond 
would not have been revoked for failing to report to the 
District Court. It is obvious that had counsel been earlier 
appointed there would have been no need for him to re- 
port to determine if he had retained counsel. His loss of 
liberty, however, is more directly explained by his lack 
of diligence in retaining counsel and in informing the 
court when he appeared on the 11th or the 18th of his 
inability to accomplish what he represented to the arraign- 
ment judge he would do. Gray speculates that because of 
his incarceration he was unable to locate his vanished 
friend, “Slim.” This assertion is incredible since he had 
failed to discover “Slim” during the period he was on 
bond up to June 25th or after his release on September 
2. Moreover, Logan, who was free on bond this entire 
period and had more reason to try to locate “Slim” ac- 
cording to his testimony, failed to find him. There is no 
basis in this record for an informed speculation that 
Gray might have been prejudiced by the failure to ap- 
point counsel until fifty-two days after arraignment. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davin G. BRESS, 
United States Attorney. 


FRANK Q, NEBEKER, 
CHARLES A. Mays, 
Assistant United States Attorneys. 


20. 8, GOVERNMENT PRINTING OFFICE; 1966 223017 918 


F660 


BRIEF FOR APPELLANT 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


pe a ee 
No. 19,895 
a cia 
ABRAHAM LOGAN, JR., Appellant 
Vv. 


UNITED STATES OF AMERICA, Appelj.ee 


Appeal from a Judgment of the United States District Court 
for the 
District of Columbia 


Arthur Z. Gardiner, Jr. 
900 17th Street, N.W. 
Washington, D.C. 20006 


James Robertson Attorney for Appellant 
900 17th Street, N.W. (Appointed by this Court) 
Washington, D.C. 20006 


Untied States Court of Appeais 


Of Counsel for the District of Columbia Circuit 


FLED MAY 3 + 1966 


Nat how Of cada 


CLERK 


STATEMENT OF QUESTIONS PRESENTED 


1. Where the evidence introduced by the government 
was at least as consistent with innocence as with 
guilt, did the District Court err in denying 
appellant's Motion to Acquit made at the close of 


the government's case? 


2, Where the record presented substantial factual 
issues as to whether appellant had possession of 

recently stolen goods, was it plain error for the 
District Court to instruct the jury that 1t could 
infer appellant's guilt from such possession with- 
out explaining the elements necessary to support a 


finding of such possession? 


ABRAHAM LOGAN, JR., 


Appellant, 


UNITED STATES OF AMERICA, 


Appellee. 


Statement of Questions Presented 
Title Page 
Index 
Table of Cases 
Jurisdictional Statement 
Statement of the Case 
A. The Government's Case-in-Chief 
B. The Case for the Defense 
Federal Rules Involved 
Statement of Points 
Summary of Argument 


Argument 


I. The District Court Erred in Denying 
Appellant's Motion to Acquit at the 
Close of the Government's Case 


The District Court Committed Plain 

Error by Permitting the Jury to Infer 
Appellant's Guilt from Possession of Stolen 
Goods Without Explaining the Elements of 
Possession 


Conclusion 


TABLE OF CASES 


*Barfield v. United States, 229 F.2d 936 12, 21, 25, 
(5th 1956) 


Cir, Br Ries, Vath olnieut Oke iehoh & verve Ones viel 


*Barnes v. United States, 341 F.2d 189 13, 22, 
Sth Cir, Woes). 6 4 6a & ow ww we ww SOM. 29 


Bray v. United States, 113 U.S. App. D.C. 136 
306 Food f iN) (162 e e e e e e e e e e a e 27n. 


Butz v. State, 221 Md. 68, 156 A.2d 423 (1959) . « 27 
*Cephus re United Sraness 117 U.S. App. D.C. 15, 
a Ted 893 (1963 


Coleman v. United States, 167 F.2d 837 
(5th 


r. Ce A NE a 


Collazo v. United States, 90 U.S. App. D.C, 241, 
196 F.2d 573, cert. denied 343 U.S. 968 (1952). - 24 


*Cooper v. United States, 94 U.S. App. D.C. 343 
SOOPSS1B KDE SO (IOSD) Bt ee ea oak 


scunley <- United States, 81 U.S. App. D.c. 389, 


O F, 7 cert. denied 331 U.S. 837 
( 1947) e e © °° e e e ° ° e e e e e e e e e 


Epps v. United States, 81 U.S. App. D.C. eu4, 
157 F.ed il (194 


e eoeeeee © @ e© @ ° e 


Gilbert v. United States, 94 U.S. App. D.C. 321, 
2 2d 334 (1954) 


e eee ee © © © © © & 


Higgins v. United States, 93 U.S. App. D.c. 340 
09 F.2d 819 (1054) 


a 
oee ee ee © © © © @ @ 


Mallory v. United States, 354 U.S. 449 (1957). 
Miller v. United States, 120 F.2d 968 
er CEOCH 


ae oeeeeeeee ee @ @ 


Perez v. United States, 297 F.2d 12 
eae (os 


a gm eee © © © © © © © © © 


Rivera v, United States, No. 19,528 (D.C. 
Cir.), decided May 10, 1966... 2. + «+ + » 27 


118 U.S. App. D.C 2355 


Smith v. United Sa Se of. 
335 e ) e e e . e e e ° ° e e e 27n e 


State ¥; Boudreau, 111 Vt. 351, 16 A. 262 
19 


oe © © @ © © © @ © © © © © © © @ 


*Tatum v. United States, 88 U.S. App. D.C. 
86, 190 F.2d o1e (1951 


= S0by ° ooeee @ @ @ © @ 


Tot v. United States, 319 U.S. 463 (1943). + - 


“Tractenberg v. United States,53 U.S. App. D.C. 
> 293 F. 476 (1923) - 2 ee ew ew ew es 


*travers v, United States, 118 U.S. App. D.C. 
6 1964 


2/6, e oe ef © © © @ © 


United States v. Honeycutt, 311 F.2d 660 
( Ath Cc e e 


ir, 19 


White v. United Stetes, 121 U.S. App. D.C. 
~~ 287, 349 F.2d 965 (1965) 


Ts e oee e e@ ee # @ 


Wood v, United States, 120 U.S. App. D.C. 
— 163, 300 F.20 548 (1965 


Wright vs United States, 102 U.S. App. D.C. 

d e oeeeeie @ @ ¢@ 
STATUTES AND RULES 

f, BR. Crim, Fs Rude 5(a) . «4 we we 6 ow oe ew 2TH 

F, R. Orim, P. Rule 52(b) 2 2 ce 5 0 ee ew to 29 


TD, 


* indicates cases upon which principal reliance is 
placed. 


JURISDICTIONAL STATEMENT 


Appellant was indicted by a Grand Jury on May 17, 
1965, and charged in two counts with robbery and 
assault with a dangerous weapon in violation of D.C. 
Code §22-2901 and §22-502. The court below had 
jurisdiction under D.C. Code §11-521 (Supp. V - 1966). 


After trial by jury before the District Court, 


Keech, J., appellant was convicted of robbery and 
assault with a dangerous weapon and was sentenced 
to a term of imprisonment of from one (1) to six 
(6) years on each count, the sentences to run con- 
currently. Judgment and commitment were filed on 
November 10, 1965. 

Appellant perfected his appeal timely and the 
District Court, on December 2, 1965, granted his 
application to proceed on appeal without prepayment 
of costs, This Court has jurisdiction of this 
appeal under 28 U.S.C. §§ 1291, 1294 and 1915 (1964). 
The cause has been consolidated for appeal with that 
of appellant's co-defendant, Gray v. United States, 
No. 19,915. 


STATEMENT OF TES CASE 


A. The Government's Case-in-Chief, 

At approximately 8:00 p.m. on February 24, 1965, 
Bernard Stevenson, a liquor store delivery boy, entered 
the lobby of an apartment building at 1300 Taylor Street, 
N.W., Washington, D.C,, carrying a box of liquor and 
cigarettes. When he had passed through the lobby and had 
climbed about four steps of the stairway, a man "came out 
with a gun and told me to put the box down" (Tr. 1¢). 
Another man "threw me against the wall and grabbed the 
box and ran out with it" (Tr. 11). The man with the gun 
then asked Stevenson if he had any money,"and I said 
yea, and I gave him the money" (Tr, 11). ‘Then the man 
with the gun pointed it at Stevenson again and told him 
to take his pants off, and said, "Walk up the steps and 
don't look back" (fr, 12). 

Appellant and another were jointly charged with the 
robbery. At his trial, the robbery victim, Stevenson, 
positively identified appellant's co-defendant as the 
man with the gun (Tr. 14). He was unable to identify 
appellant as the other man (Tr. 19, 25, 56-57). 

When shown a gun by the prosecuting attorney and 
asked whether he recognized it, Stevenson first identified 
it as the gun pointed at him from the side (fr. 13-14), 


which he had stated was silver (Tr. 22, 60), but then 
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admitted that the gun shown him in court was not a pright 
color, He said, "That's the same thing. It was a gun 
anyway" (Tr. 22). Detective Lawrence Wallace later tes- 
tified that "apparently this gun has had an emory cloth 
used on it" (Tr. 60). 

Paul Artisst, who lived across the street and several 
doors down from the scene of the robbery, stated that he 
noticed a red car parked across the street from his house 
(Tr. 30) and that he saw “two gentlemen . . . running 
towards the car. One with a box and I don't know what 
the other hada" (fr, 31). The two men climbed into the 
car, and the car pulled away immediately (Tr. 31, 34). 
Artisst noted the color and make of the car and three 
of the characters on the license tag (Tr. 31-32) and 
testified that he saw at least one more person sitting 
in the car "closer to the driver's seat" (Tr, 33). He 
reported the description of the automobile and the partial 
license number to the police later that evening (Tr. 34-35). 
Artisst was able to give only a general description of the 
men he saw running toward the car (Tr. 35-36). He thought 
that all three of the men he saw were Negro (Tr. 51). 


Private Wilbert Dunn of the District of Columbia 


Police Department testified that later that same evening* 


* How much later is not established by the Government's 
case-in-chief. The robbery occurred at about 8:00-p.m. 
Dunn was scheduled to go orf duty at midnight (Tr. 37). 
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he noticed an automobile matching Artisst's description 
proceeding westward in the 4200 block of Benning Road, 
N.W. (Tr. 37-39). He stopped the vehicle and searched 
the car after appellant, a special policeman, "readily 
agreed to cooperate" with his request that he be allowed 
to do so (Tr. 41), He discovered in the trunk a quantity 
of whiskey and cigarettes in a carton (Tr. 41, 43~14}) but 
not all the stolen goods as reported on the delivery slip 
which was also taken from Mr, Stevenson, Missing from 
the carton were eleven cans of Colt 45 malt liquor, one 
carton of Kent cigarettes, one carton of Pall Mall cigar- 
ettes and a bottle of J & B Scotch (Compare Tr. 6-7, 58, 
with Tr. 7-8). Also unaccounted for by the prosecution 
were the $54.00 in cash taken from Mr, Stevenson (Tr. 11). 
Officer Dunn also found in the car a gun which the com- 
plaining witness identified at trial as the gun which had 
been pointed at his side (Tr. 41-42), The whiskey and 
cigarettes, found in the trunk of the car, were identi- 
fied by the complaining witness (Tr, 6-9) and by the 
liquor store proprietor (Tr. 53-54) as the order which 
had been stolen. Gun, whiskey and cigarettes were ad- 
mitted in evidence without objection (Tr. 69). 

Artisst's testimony was that, in addition to the two 


men he saw running from the scene, there was "at least 


one" more person in the red car (Tr. 36), sitting "closer 
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to the driver's seat" (Tr. 33). When Officer Dunn - 


searched the car, there were three adult males, one 


woman, and two children in it (Tr. 45). Appellant was 


the operator, and co-defendant was in the back seat 

(fr. 40). The third man, known as "Slim," slipped away 
(tr. 47-49) and was never apprehended (Tr. 64-65), ‘The 
woman and children, co-defendant's family, were arrested 
and later released (Tr. 46-47, 62-63). 

Appellant and co-defendant were arrested (Tr. 44) 
and taken to the police station. What happened there is 
not known, except that the complaining witness identified 
co-defendant but not appellant (Tr. 17-22, 60-62). In 
addition, Detective Wallace "talked" to appellant and 
learned from him that he was a special policeman, that 
she gun belonged to appellant, and that appellant was 
buying the car (Tr. 66-69). 

The record reveals that appellant was not presented 
to a United States Commissioner until the following 


morning, February 25. 


B, The Case for the Defense. 

Appellant testified that from approximately seven 
o'clock on the evening of the robbery, when he parked 
the red convertible in the vicinity of 9th and G Streets, 
N.W., until shortly before ten o'clock he was playing 


pool at a nearby pool room and did not use the automobile. 
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At approximately 8:45-- "I had just left the pool room 
and came over to the club" (Tr. 106, 120-121)-- 
appellant was informed by "Slim" (Tr, 140) in a nearby 
night club that someone was calling him. The caller 
was the co-defendant (known socially to appellant-- 
Tr, 120) who "asked me would I come out and pick up 
his family and kids and take them home" (Tr, 106). 
Appellant agreed to do so, and as he was leaving the 
night club, Slim approached him and asked if he could 
ride with him (fr, 107). Appellant gereed to tha’, 
too. Appellant then told Slim to go to the car while 
he went back to the pool room to say that he could 
play no more pool (Tr. 106-08). When he returned to 
his car, appellant thought he noticed that the car 
was not exactly where he had left 1t, but he gave the 
matter no thought at the time, (Tr. 108, 127, 130, 
134-35). Appellant stated that, when he started the 
car, he had some electrical trouble with the vehicle's 
lights (Tr, 108. See Tr. 119). 

He drove to his rooming house to pick up his 
special police officer's uniform, gun, and night stick, 
because he planned to stay at his brother's house: 
near the place of his next day's assignment. (Tr, 108, 
136). Appellant testified, that enroute to his boarding 


house, Slim gave him a carton of cigarettes and a 


fifth of liquor saying "Logan, since you have been so 


Te 


nice to me, here's something for you" (Tr. 108-09). 
Appellant questioned the source of this gratuity, 

and Slim told him there had been a party and the gift 
was "just some stuff left over." (Tr. 109). The 
record contains no evidence of what happened to the 
liquor and cigarettes after they were offered to 
appellant. Appellant left Slim in the car with the 
engine running when he went into his boarding house, 
and when he returned with his police equipment he 
noticed that Slim had moved the car and shut off 

the engine (Tr. 109, 129-130). 

Later, after appellant had picked up co-defendant 
and his wife and was driving them home, his horn 
apparently stuck (Tr, 110). Thereupon, he stopped 
in a super market parking lot, got out of the’ car, 
raised the hood but couldn't discover what the trouble 
was, although some wires apparently had been pulled 
from under the dash (Tr. 131-134). Immediately there- 
after, the police arrived and searched the car (Tr, 110). 

Appellant's account of the search fully corroborated 
that of Officer Dunn (Tr. 41), except that Dunn said 
he found the gun beneath the front seat (Tr. 42) while 


appellant and co-defendant's wife testified that he 


found it in the glove compartment (Tr. 111, 98-99). 


Appellant cooperated fully in the search: "Sure, you 
can check my car... ." (Tr, 111. See Tr. 142-43). 


as 


He stated, "I was as surprised as [the policeman] was" 
when the stolen goods were discovered in the trunk 
(fr, 111) (See Tr, 112-13, 147). 

Appellant testified that the automobile he was 
driving was his automobile, that he had only one set 
of keys for the car (Tr, 118-19), and that the keys were 
on his person during the evening in question (Tr. 123- 


24), The testimony concerning the keys, the trunk, 


and the lock to the trunk suggests but does not 
establish that the trunk was ever locked; even if’ 
a key was used to open the trunk for the search, the 
testimony does not exclude the existence of other 
means of access (Tr. 41, 97, 111-12, 118-19, 124, 
143, 147, 160). 

Co-defendant Gray had $32 on his person when 
arrested (Tr. 121, 149). There was no evidence as 
to the amount of money appellant was carrying, if 


any. 


FEDERAL RULES INVOLVED 


F. R. Crim. P. Ruie 5(a): 


Appearance before the Commissioner. An officer making 
an arrest under a warrant issued upon a complaint or 
any person making an arrest without a warrant shall 
take the arrested person without unnecessary delay 
before the nearest available commissioner or before 
any other nearby officer empowered to commit persons 
charged with offenses against the laws of the United 
States. When a person arrested without a warrant 

is brought before a commissioner or other officer, 

a complaint shall be filed forthwith. 


Crim. P. Rule 52(b) 


Plain Error. Plain errors or defects affecting 
Substantial rights may be noticed although they 
were not brought to the attention of the court. 


STATEMENT OF POINTS 


The District Court erred in denying appellantts 


motion to acquit at the close of the government 's 


case, 


Te District Court committed plain error by per- 
mitting the jury to infer appellant's guilt from 
possession of stolen goods without explaining the 


elements of possession. 


SULMIARY OF ARGUMENT 
I. 


The trial judge denied appellant's motion to acquit 
at the close of the prosecution's case. That denial must 
be reviewed by this Court without regard to any evidence 
adduced after the close of the government's case-in-chief,. 
Cephus v. United States, 117 U.S.App.D.C. 15, 324 F.2d 
893 (1963). 

Taken in the light most favorable to the government, 
the legally admissible evidence introduced by the govern- 
ment showed that a robbery was committed by at least 
three Negroes on the evening of February 24, 1965, and 
that later the same evening, appellant, in the company of 
@ man identified as a participant in the robbery, was 
found behind the wheel of an automobile containing some 
of the stolen property and the gun used in the robbery .* 
The motion to acquit should have been granted since the 
proof introduced by the prosecutor was at least as con- 
sistent with the innocence of the appellant as with his 


guilt. E.g., Cooper v. United States, o4 U.S.App.D.C. 


343, 218 F.2d 39 (1954); United States v. Honeycutt, 
331 F.2d 660 (4th Cir. 1962). 


¥Testimony in the government's case also tended to estab- 
lish that appellant owned the car and the gun. These facts 
were adduced through the testimony of a police officer as 
to statements allegedly made by the appellant in the police 
station after his arrest and before arraignment. Because 
these statements may have been elicited in violation of 
F.R. Crim. P. Rule 5(a), they should be disregarded for 
purposes of this argument. See footnote at p.16-17, infra. 
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At the government's request, the District Court 
instructed the jury that if it found appellant to have 
been in possession of recently stolen goods, it could 
infer appellant's guilt on the robbery charge unless 
such possession had been satisfactorily explained. When 
an instruction on the inference arising from the posses- 
sion of stolen property is given, and the fact of posses- 
sion 1s contested, the trial judge must make certain that 
the jury understands the factors required to establish 
possession, Barfield v. United States, 229 F.2d 936 
(Sth Cir. 1956). For possession to exist, it must be 
shown that the possessor is aware of the existence of the 
property, e.g., Perez v. United States, 207 F.2d 12 (5th 
Cir., 1961); State v. Boudreau, 111 Vt. 351, 16 A.2d 262 
(1940), and that the possessor intends to exercise ex- 
clusive dominion over the goods, see Tractenberg v. United 
States, 53U.S: App.D.C.396, 293 F. 476 (1923); ravers Ve 
United States, 118 U.S.App.D.C. 276, 335 F.2d 698 (1964). 


The record in this case raised factual issues on poth these 


elements, but the charge did not adequately present them 


for determination by the jury. This fatal inadequacy 
vitiated the force of appellant's major defense, which was 
that he never exercised possession over the stolen goods. 


Accordingly, the error in the charge prejudicially affected 


{Or 
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appellant's substantial rights, Barnes v. United States, 


341 F.2d 189 (5th Cir., 1965), and requires reversal of 


appellant's conviction and a remand for a new trial. 


I. 


THE DISTRICT COURT ERRED IN DENYING APPELLANT'S MOTION 
TO ACQUIT AT THE CLOSE OF THE GOVERNMENT'S CASE. 


[Appellant requests that the Court read the follow- 
ing pages of the Reporter's Transcript: Tr. 3-78, 


inclusive. ] 


Appellant's appointed counsel unsuccessfully moved the 


trial court for an acquittal at the close of the prosecu- 


tion's case. The denial was erroneous and compels rever- 
sal of appellant's conviction and the entry of a judgment 
on the merits in his favor. 

A motion to acquit at the close of the prosecution's 
case must be granted if, on the basis of the evidence 
introduced by the prosecutor, “a reasonable mind could 
not find guilt beyond a reasonable doubt." Cooper v. 
United States, 94 U.S.App.D.C. 343, 345,218 F.2d 39, 

41 (1954); Curley v. United States, 81 U.S.App.D.C. 389, 
160 F.2d 229, cert. denied 331 U.S. 837 (1947). Where 
the chronicle of proof is at least as consistent with 
the innocence of the accused as with his guilt, a motion 
to acquit must be granted, since it would not be possible 
for a reasonable man fairly to conclude guilt to the re- 


quired degree of certainty. See United States v. Honeycutt 
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311 F.2d 660 (4th Cir. 1962). 

The refusal of the District Court to grant appel- 
lant's motion to acquit must be reviewed here without 
regard to any evidence adduced after the close of the 
government's case-in-chief. In a joint trial such as 
the one under review, one defendant's decision whether 
or not to testify in his own behalf is necessarily affected 
by the possibility that the co-defendant will testify in 
such a manner as to cure deficiencies in the government's 
case. In such a circumstance, the defendant cannot fairly 
be said to have waived his right to stand upon his motion 
to acquit if he presents a defense, and evidence intro- 
duced subsequent to denial of a motion to acquit should 
not be considered in determining on review whether denial 
of the motion was erroneous. This conclusion is compelled 
by the reasoning of the majority of this Court in Cephus 
v. United States, 117 U.S.App.D.C. 15, 324 F.2d 893 (1963).* 

All the evidence introduced by the prosecution as 
tending to implicate appellant Logan in the crimes charged 
was circumstantial. The complaining witness! positive 
identification of appellant's co-defendant as the man who 


pointed a gun at him during the robbery was direct evidence, 


* The concurring opinion in Cephus would in all cases 
test denial of a motion to a camte against the evidence 
introduced in the government's case-in-chief. 117 U.S. 
App.D.C. at 20, 324 F.2d at 898. 
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but the witness was positively unable to identify appel- 
lant as the other of the two men he said assaulted and 
robbed him, ‘The testimony of Mr. Artisst, the eyewitness 
to the alleged getaway, established only that two Negro 
males fled from the scene of the crime, one carrying @ 


box, that they jumped into a red Ford convertible with 


the partial license number "E-40," and that "at least one" 


(Tr. 36) more individual was in the car when the two felons 
jumped in and the car sped off. 

Appellant Logan does not enter the government's case 
until some unspecified time later in the evening, when 
Officer Dunn accosted appellant behind the wheel of a 
red Ford convertible having a partial license number 
"R40," Appellant Gray, Gray's family, and a man named 
"Siim" were also in the car, Officer Dunn testified that 
a cardboard carton containing the stolen property was 
found in the trunk of the car and that a pistol was found 
under the front seat.* Evaluating the evidence in the 


# Evidence in the government's case tended to establish 
that appellant was the owner of the pistol found in the car 
and was purchasing the car fromoneBrooks, This evidence was 
adduced by the testimony of Detective Lawrence Wallace as 
to statements allegedly made by appellant to the police in 
the 14th Precinct following his arrest on the evening of 
February 24 and prior to his arraignment on February 25. 
Wallace's testimony as to appellant's alleged admission 
concerning the gun was elicited by appellant's own counsel 
(fr. 66-67). Wallace's testimony as to appellant's alleged 
admission concerning the car was later elicited on redirect 
by the prosecutor (Tr. 68-69). The record is absolutely 


(Cont. ) 
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light most favorable to the presecution, it may be said 
that the complaining witness identified the gun as the 
one which was pointed at him from the side during the 
robbery. 

There was not a shred of evidence in the government's 
case to show that appellant knew the trunk of the car he 
was driving contained stolen property. Indeed, the offi- 
cer who searched the car testified unequivocally that 
appellant "readily agreed to cooperate with anything 
that I might want him to do [in connection with this 
search] and he opened the trunk and I saw a quantity of 
whiskey and cigarettes." (Tr. 41) Had appellant known 


that the trunk of the car contained a carton of property 


* (Footnote continued) 


barren of evidence to establish whether or not appellant 
was taken to a United States Commissioner without unneces- 
sary delay after his arrest in accordance with F.R. Crim. 
P. Rule 5(a). Obviously, however, it is possible that 

the requirements of Mallory v. United States, 354 u.S. 449 
(1957) and its progeny were not satisfied. 


In this circumstance, the alleged police station state- 
ments of appellant should not have been testified to, and 
should not now be considered, in the absence of full de- 
velopments of the prearraignment facts. See White v. 

United States, 121 U.S.App.D.C. 287, 349 F.2d 965 (1965). - 
Recordingly, this Court should review the denial of appel- 
lant's motion without reference to appellant's alleged 
admissions as to ownership of the car and the gun, unless 
the Court is disposed to remand this case for a hearing 

on the Mallory issue before its review. Even if appellant's 
ownership o he car and gun are taken as established, 
however, the evidence was insufficient to survive the motion 
to acquit. 


18 


stolen earlier in the evening, it is hardly conceivable 
that he would have so readily and openly cooperated in 
the search. See Higgins v. United States, 93 U.S.App.D.C. 
340, 209 F.2d 819°(1954). Nor was any evidence adduced 
that appellant intended to exercise control over the goods 
in the trunk. The government established only that the 
elapsed time between the robbery at about eight o'clock 
in the evening and the apprehension of the appellant and 
co-defendant was no more than about four hours, a period 
which afforded substantial opportunity for persons other 
than appellant to place stolen property in the trunk and 
indeed for the car to change passengers and drivers many 
times. 

The car might well have been used by others (as 
appellant's later testimony suggests (Tr. 108)), The fact 
that the complaining witness identified only co-defendant 
as a participant in the robbery would seem to rule out the 
possibility that appellant participated in any way other 
than as an aider and abettor. One who aids and abets a 
robbery presumably would share in the proceeds. Of the 
property stolen, one bottle of whiskey, one carton of 


cigarettes and eleven cans of malt liquor were not recov- 


ered from the carton found in the trunk, and yet the pro- 


secution introduced no evidence to the effect that appellant 
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had been drinking. Fifty-four dollars in cash had been 
taken, but the prosecution introduced no evidence a8 

to how much money, if any, appellant was carrying when 
arrested, 


There was time between the robbery and the arrest 


for the robbers, whoever they were, to rid themselves of 


the stolen goods or at least to take steps to pin the 
blame for the robbery on someone else. Appellant Logan 
was a special police officer, By contriving to be 
present with a special police officer, the robbers 
could reasonably hope to avoid any police inquiry or 
search, In the event of a search, appellant would 

have been a perfect target for a frame-up. 

Considering all the foregoing facts in the light 
most favorable to the prosecution, they were not and 
are not sufficient to conclude that appellant Logan 
was guilty beyond a reasonable doubt of the assault and 
robbery in question, Even giving full credence to 
the complaining witness! questionable identification 
of the weapon used in the assault and Mr, Artisst's 
identification of the car, the government's case 
proved no more than that, several hours after a 
robbery, appellant was in the company of at least 
one of the robbers driving the robbery car which 


contained the robbery gun and some of the stolen goods, 
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Not one shred of evidence tends to establish that appel- 
lant knew of the robbery or knew that the stolen goods 
were in the trunk, The evidence shows only that, when 
approached by the police, appellant acted in a manner 
which strongly and affirmatively suggested his innocence. 
The government's case-in-chief does not rebut, but instead 


suggests, the probability that appellant joined the robbers 


after the commission of the crime without one iota of 


knowledge of their prior activities that evening. |The 
presence of Gray and Slim with him suggests a perfectly 
reasonable explanation, consistent with appellant's 
innocence, as to why the stolen goods were in the car. 

To permit the case to go to the jury on these facts 
would have authorized the purest speculation and a verdict 
predicating guilt on equivocal and unconvincing evidence. 
For that reason, the motion to acquit should have been 
granted and the trial judge's denial of the motion re- 
quires reversal of the conviction and dismissal of the 


indictment. 


II 


THE DISTRICT COURT COMMITTED PLAIN ERROR BY PERMITTING 
THE JURY TO INFER APPELLANT'S GUILT FROM POSSESSION 
OF STOLEN GOODS WITHOUT EXPLAINING THE ELEMENTS OF 

POSSESSION. 


nn tice 


[Appellant requests that the Court read the 
following pages of the Reporter's Transcript: Tr, 41; 
103-161, 196, inclusive. ] 


The government requested (Tr. 164) and was granted 


an instruction that if the jury found appellant to have 
been in possession of recently stolen goods, it could 
infer appellant's guilt on the robbery charge unless such 
possession were satisfactorily explained (Tr. 196). Such 
an inference can only arise, and the burden of explanation 
can only be placed on the defendant, if the jury first 
finds that possession really exists. Barfield v. United 
States, 229 F.2d 936, 944 (5th Cir. 1956). The keystone 
of appellant's defense was that he was not in possession 
of stolen goods since he did not know they were in his 
car and had no intention of treating them as his own. 

If appellant did not know that the stolen goods were in 
his car, obviously he could not offer any direct explana- 
tion of how they came to be there. It was therefore 
vital to his defense that the jury receive full and clear 
4nstructions on the elements of possession in relation to 


the facts in the case, so that the jury could determine 


al 
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whether possession had been established firmly enough 

to support the inference. The trial court's charge was 
fatally defective because it did not adequately deal with 
the possession requirement. Barnes v. United States, 

341 F.2d 189 (Sth Cir. 1965). 

The trial court apparently overlooked the erucial 
importance of instructing the jury on the essential ele- 
ments of possession in giving what was probably for the 
court a "run-of-the-mill" instruction. Without parsing 
the instruction into its component parts, without 
relating the law in any way to the facts--indeed, appar- 
ently without digressing one jot from its standard form 


("I may not adopt your language, sir, because I have 


given these many times and I have them written out" 


(Tr, 164))--the trial court charged the jury as follows: 


"There is a further principle of law in con- 
nection with count one of the indictment, and 
that is the principle known as possession of 
recently stolen goods, and in that regard you 
are instructed that if you find that a defendant 
knowingly had in his possession any of the 
property recently taken from the complaining 
witness, and there has been a failure to ex- 
plain such possession to your satisfaction, 
then you, the members of the jury, may infer 
therefrom the guilt of such defendant or 
defendants of the charge. 


"Tf, however, even if you find the defendant 
or defendants was or were in possession of 
property recently stolen but you find that the 
explanation of such possession satisfies you, 
then, of course, you would not so infer." 


There is substantial evidence in the record that 


appellant did not know that there was a carton of liquor 
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and cigarettes in his car. Indeed, there is substantial 
evidence that someone other than appellant placed the 
carton there. Appellant testified that "I was as sur- 
prised as [the policeman] was when he discovered the 
carton"(Tr. 111) and "< thought he was kidding... ." 
(Tr. 112) Most significant was the fact that appellant 
freely, openly and spontaneously consented to a police 
search of his car (Tr. 111, 143, 41). As this Court 
has recognized, "no sane man who denies his guilt would 
actually be willing that policemen search his---[car] 
for contraband which is certain to be discovered." 


Higgins v. United States, 93 U.S. App. D.C. B40, 341, 


209 F.2d 819, 820 (1954). 


Moreover, the record suggests that it was not 
appellant, but a third party known as "Slim," who knew 
of the stolen goods and treated them as his own, Slim 
slipped away during the police search of appellant's car 
and was never apprehended (Tr. 47-49, 64-65, 112-13). 
But while riding with appellant to pick up appellant 
Gray, Slim offered appellant a carton of cigarettes and 
a fifth of liquor (Tr. 108-09, 129) which forcefully 
suggests that it was Slim who had control of the stolen 
goods. Slim could easily have placed the contraband in 
the back seat of appellant's car and then transferred it 
to the trunk when appellant left his car with Slim while 


appellant went in to his rooming house to fetch his 
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special policeman's regalia (Tr. 109). Indeed, appellant 
stated that when he emerged from his rooming house, Slim 
had moved the car and shut off the engine (Tr. 109, 
129-30). 

In these circumstances, the instruction on posses- 
sion of recently stolen property should have carefully 
elaborated the elements of possession placed in issue by 
the record. But it did not. The instruction as given 
ignored, and thereby effectively withdrew from jury con- 


sideration, appellant's testimony as to Slim's critically 


important assertion of control over the stolen property. 


The instruction was inconsistent and ambiguous as to the 
significance of appellant's knowledge of the existence 
of the stolen goods. For these reasons the appellant's 
right to instruction relating to his theory of defense 
was violated, Tatum v. United States, 88 U.S. App. D.C. 
386, 391, 190 F.2d 612, 617 (1951); Coleman v. United 
States, 167 F.2d 837, 841 (5th Cir. 1948), and the charge 
was not properly "drawn with reference to the particular 
facts of the case on trial." Collazo v. United States, 
90 U.S. App. D.C. 241, 246, 196 F.2d 573, 578, cert. 
denied, 343 U.S. 968 (1952) (dictum), See Wright v. United 
States, 102 U.S. App. D.C. 36, 43, 250 F.2d 4, 11 (1957). 
To infer guilt of a robbery merely from possession 
of stolen goods involves short-circulting a substantial 


series of intermediate circumstantial inferences. By 
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permitting the jury to infer guilt from possession, the 
judge allowed the jury to infer that appellant, alone 
or in concert with others: 

1. Took something of value from the complainant; 

2. Unlawfully and with the intent to convert it 
permanently to his own purpose; 

3. From the complainant's person or immediate 
actual possession; and 

4, By force or violence, against resistance or 
putting the complainant in fear. 
Although the jury had before it direct evidence concerning 
the robbery from the delivery boy who was robbed, it had 
absolutely no direct evidence that appellant actually 
took part in the robbery or participated knowingly and 
with the requisite intent in its commission. The per- 
mitted inference substituted for such evidence. 

Appellant does not contest that the law permits 
this extended inference from possession, despite the 
attenuation of that inference. But appellant does con- 


tend that any such inference becomes attenuated to the 


point of irrationality if the legal requirement that 


possession first be found, is not zealously enforced. 
The holding of the Fifth Circuit in Barfield v. 

United States, 229 F.2d 936 (5th Cir. 1956), is directly 

in point. In that case, the defendant was apprehended, 


drunk, at the wheel of a stolen and wrecked automobile. 


26 


His defense was that he was a hitchhiker, driving the 
car for the other occupant. The trial court gave an 
instruction as to the inference to be drawn from pos- 
session which was disapproved by the Fifth Circuit 
(229 F.2d at 941): 


"Tt 4s the possession which is crucial to the 
whole case. Here the jury had no guide as to 
what constituted possession... - {I]n a 
record of this character, we think the Trial 
Judge must take great pains to make certain that 
the jury understands what 4s required to be 
possession as well as those factors which they 
must take into account to determine whether 
there can be a rational inference." 


In this case, since the judge complied with the govern- 


ment's request for an instruction on the inference, 


fairmess to appellant's position required, as a minimum, 
that the jury be told that before it could draw the 
inference it would have to find that (1) appellant, and 
not another occupant of the car alone, exercised dominion 
and control over the stolen carton of liquor and cigarettes; 
and (2) appellant knew that the carton was in the trunk 
of his car.* 

pre oe ee ee 

* For two approved definitions of possession, see Barnes 
v. United States, supra, 341 F.2d at 192 n.5. An 
especially thorough discussion of "possession" as the 
term relates to a permissible inference of guilt, is 
Judge Brown's concurring opinion in Barfield v. United 


States, supra, 229 F.2d at 941-44, See also Perez V. 
United States, supra, 297 F.ed 12, 15 (5th Cir. 1961). 
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Explanation of the "dominion and control" element 
of possession was required by the germinal case in the 
District of Columbia concerning the inference. That 
case requires that the jury find a defendant to have 
been in “exclusive possession” of recently stolen goods. 
Tractenberg v. United States, 53 U.S. App. D.C 396, 398, 
293 F. 476, 478 (1923). To the same effect is Travers 
v. United States, 118 U.S. App. D.C. 276, 280, 335 F.2d 
698, 702 (1964). See also, Rivera v. United States, 

No. 19,528, decided May 10, 1966, slip opinion at 3; 
and ef. Butz v. State, 156 A.2a 423, 428 (Md. App. 1959).* 

The necessity of a clear instruction as to the 

requirement of consciousness and knowledge is also well 


established. Barfield v. United States, 229 F.ed 936 


(5th Cir. 1956); Perez v. United States, 297 F.2d 12 


¥Other District of Columbia cases have involved ins truc- 
tions in which the adjective "exclusive" was not employed. 
See, e.g., Gilbert v. United States, 94 U.S. App. D.C. 
321, 215 F.ed 334 (1954); Epps v. United States, 81 U.S. 
App. D.C. 244, 157 F.2d 11 (1940); Bray v- United States, 
113 U.S. App. D.C. 136, 306 F.2d 743 (1962); Smith v. 
United States, 118 U.S. App. D.C. 235, 335 F.2d 270 (1964); 
Wood v. United States, 120 U.S. App. D.C. 163, 344 F.2d 
548 (1965). In none of these cases, however, nor for 
that matter in Tractenberg and Travers, was the fact of 
possession genuinely contested. Even in the very recent 
Rivera case, supra, the question of whether the jury 

was adequately instructed as to the elements of pos-~ 
session was neither briefed nor decided, although the 
dissenting opinion of Judge Bazelon identified the 

issue as one latent in the facts. 
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(5th Cir. 1961). As pointed out by the court in State 
v. Boudreau, 111 Vt. 351, 16 A.2d 262, 266 (1940): 

"(T]he mere fact of finding stolen articles 

e « « in @ place in which many others have free 

access without showing his actual conscious 

possession thereof discloses only a prima facte 

constructive possession and is not such a pos- 

session as will justify an inference of guilt’ 

by reason thereof." 
The trial judge did use the word “knowing” in the first 
portion of his charge but inconsistently and ambiguously 
ignored it in the second. The end result was an 
instruction which might easily have led the jury to 
believe it could convict appellant even if it believed 
that appellant did not know the stolen goods were in the 
trunk of his car. "It is not sufficient that an instruc- 
tion be so drawn that a jury may reach the right conclusion, 
but it is required that it be so framed that a jury may 
not draw the wrong conclusion therefrom." Miller v. 
United States, 120 F.2d 968, 972 (10th Cir. 1941), 

As @ consequence of the foregoing omissions and 

ambiguities in the possession charge, the essential 


predicate for use of the inference requested by the 


prosecution was not satisfactorily explained to the jury. 


As given, the charge allowed the jury to find appellant 


guilty even if it believed that Slim, and not appellant, 
had dominion and control over the stolen goods. The 
charge could reasonably have been understood to authorize 


a verdict of guilty merely because the stolen goods were 
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in the trunk of appellant's automobile even if he did 


not know they were there. In sun, the instruction left 


the jury free to convict appellant without any finding 
that would rationally lead to an inference of guilt. 
See Tot v. United States, 319 U.S. 463 (1943). 

In light of the above, the potentially prejudicial 
impact of the District Court's erroneous charge is 
obvious. By authorizing the inference, the District 
Court made possession itself a central ingredient in 
the case but at the same time left the jury to its own 
lay conceptions of the meaning of possession. In so 
doing, the judge effectively blunted the major thrust 
of appellant's defense that he did not have possession 
of the goods and allowed the jury to find guilt on 
legally impermissible grounds. Accordingly, the charge 
constituted plain error affecting substantial rights 
which this court should notice pursuant to Rule 52(b) 
of the Federal Rules of Criminal Procedure. Barnes v. 
United States, 341 F.2d 189 (5th Cir. 1965). Moreover, 
since the assault of which appellant was convicted 
occurred simultaneously with, and as an incident to the 
robbery, the prejudice resulting from the error in the 
possession charge could not have been confined to the 
robbery count alone, For this reason the plain error in 
the possession instruction requires reversal of appellant's 


conviction and a remand for a new trial on both counts. 
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THE ERRONEOUS DENIAL OF 
THE MOTION TO ACQUIT AT THE CLOSE 
OF THE GOVERNMENT'S CASE 

By misstating or omitting to state several facts, 
the government on appeal lends to its case-in-chief a 
degree of plausibility which is not warranted by the 
record. Each of these items standing alone appears to 
be minor, but taken together they show that the govern- 
ment's brief lacks the precise analysis of fact necessary 
for a fair determination whether the government's case 
was sufficient to withstand the motion to acquit. 

1. The bystander's description of the 

tag numbers of the car used in the robbery 

was halting and uncertain (Tr. 32). Only 

through leading questions was the prosecutor, 

able to introduce proof that the license tag 

(of an unknown jurisdiction) contained the 

letter "E" and the number "40" (Tr. 32, $8). 

Giving the government the benefit of every 

possible reasonable inference, its case did 

not establish that the "first three digits 


of the tag number" (Brief for Appellee at 10) 


of the getaway car were "E-40," but only that 


three of an unknown number of digits on a 
license tag of an unknown jurisdiction were 


MR " and "ho, " 


2, The government's case did not esta- 


blish that appellant was apprehended "only 


two hours after the robbery" (Brief for 
Appellee at 10), but only that he was appre- 
hended between approximately 8 p.m., the 
time of the robbery, and midnight, the time 
when the arresting officer was to have gone 
off duty (Tr. 5, 37). The time lapse be- 
tween robbery and arrest, as established 

in the government's case-in-chief, thus 
could have been as great as four hours. 

3. The government did not establish 
that "the fruits of the recent robbery" 
were found in the trunk of the car in 
which appellant was apprehended (Brief for 
Appellee at 10), but only that some of the 
fruits were found. Eleven cans of Colt 
.45 malt liquor, one carton of Kent cig- 
arettes, one carton of Pall Mall cigarettes 
and a bottle of J & B scotch had been stolen 
but were missing when the trunk was searched. 
(Compare Tr. 6-7, 58, with Tr. 7-8.) The 
money stolen was not accounted for in the 


government's case. 
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4, No competent evidence was intro- 

duced in the government's case-in-chief 

that the car in which appellant Logan was 

apprehended was owned by him, nor was com- 

petent evidence introduced that the pistol 

so tenuously identified by the complaining 

witness (Tr, 13-14, 22-23), belonged to 

appellant.* 

As pointed out in appellant's principal brief, the 
only evidence introduced in the course of the govern- 
ment's case-in-chief bearing upon the ownership of the 
pistol and automobile was testimony by Officer Wallace 


as to his "talk" with appellant following his arrest at 


the police station (Tr. 67, 69). This testimony should 


not have been heard absent a preliminary hearing on 
admissibility because appellant's police station state- 
ments may well have been elicited in violation of F.R. 
Crim. P. Rule 5(a) and, as the Supreme Court has recently 
made clear, in violation of appellant's constitutional 
rights. Miranda v. Arizona, 34 U.S. Law Week 4521, 

June 13, 1966. 


* The testimony cited by the government as establishing 
that the pistol belonged to appellant was not offered in 
the government's case-in-chief, but in the case for the 
defense (Tr. 111). And the transcript page cited as es- 
tablishing that the car was Logan's (tr. 41) contains no 
reference to ownership of the vehicle. 


The government urges that this issue has been 
raised "too late." But none of the cases cited by the. 
government for that proposition foreclose this Court 
from noticing the Mallory issue through its discretionary 
powers under F.R,. Crim. P. Rule 52(b). And if this 
Court finds that ownership of the pistol or of the auto- 
mobile or both are pivotal factors in evaluating the 
sufficiency of the government's case, then clearly the 
substantial rights of appellant were affected by the 
trial court's failure to consider the Mallory issue. 

The difference between conviction and acquittal is 
obviously a matter affecting appellant's substantial 
rights. 

The government in a footnote (Brief at 10 n. 2) 
asserts three incidental arguments which, it says, "mili- 
tate against any claim" that appellant's substantial 
rights were violated. The government argues, first, that 
ownership of the car and the pistol "could have been ade- 
quately discovered by other means. ..." If the govern- 
ment could have proved ownership by other means, it should 


have done so. See, e.g., Silverthorne Lumber Co. v. 


United States, 251 U.S. 385, 392 (1920). The fact 


is that ownership was not established by independent 
means; were it not for the windfall to the government 


of an apparently unguarded question by defense counsel, 
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the government would probably have rested its case with- 
out establishing the ownership facts. Second, as to 

the fact that it was appellant's trial counsel who 
elicited the first reference to the admissions, there 

is no indication in the record that appellant intended 
to waive his Fifth Amendment rights thereby, particularly 
in light of his subsequent motion to acquit. Such 


rights are not waived by the actions of trial counsel 


unless the record clearly establishes that they were 


intentionally relinquished as part of a deliberate 
trial strategy. cf, Henry v. Mississippi, 379 U.S. 

443 (1965). Third, the government apparently argues 
that appellant's substantial rights were not affected 
because, when he took the stand in his own behalf, he 
admitted ownership of the car and the pistol. But the 
ultimate issue before this Court is whether appellant's 
motion to acquit at the close of the government's case 
should have been granted. In considering that issue, 
evidence introduced in the case for the defense should 
be disregarded. The government has not disputed this 
basic proposition which, indeed, is compelled by Cephys 
v. United States, 117 U.S. App. D.C. 15, 324 F.2d 893 
(1963). See Franklin v. United States, 117 U.S. App. 
D.C. 334, 337, 330 F.2d 205, 208 (1964). 


iT. 


THE ERRONEOUS INSTRUCTION REGARDING 
POSSESSION OF RECENTLY STOLEN GOODS 


By arguing that "the question of explanation and 


innocent possession was left to the jury" and that "in 


the final analysis what Logan seeks to do is to reargue 
his explanation of possession. . . ." the government 
reveals that it has misapprehended the sense of appellant 
Logan's argument with respect to the instruction on 
possession of recently stolen goods. Indeed, it is 

the government -- not appellant -- which "begs the 
question," for the government's argument assumes that 
possession may be taken as established and goes on to 
state that there was no plain error because the question 
whether appellant had explained away his possession 

was properly left to the jury. Appellant has submitted 
that the testimony in the case raised a substantial 
issue of fact as to whether he was in possession of 

the stolen goods at all, and that, as a matter of law, 
no adverse inference could be drawn, and no explanation 
required, unless possession was first established. 
Appellant's argument is that the question as to the 
adequacy of appellant's explanation was wrongly before 


the jury because the instruction, as given, permitted 
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the jury to look to the explanation before it first 
found, to the required degree of certainty, that the 
government had established appellant's possession. 


The government attempts to distinguish Barnes v. 


United States, 341 F.2d 189 (5th Cir. 1965), by pointing 


out that the instruction in that case "presupposed that 
the defendant was in possession of the fruits of the 
erime and took that issue from the jury." But the 
government's argument here is grounded in the very 
same presupposition. Moreover, by leaving the jury 
to its own lay conception of what "possession" means, 
and by allowing the jury to look for an explanation 
before finding that possession had been established, 
the instruction in the case at bar took from the jury 
the issue of possession just as effectively as did the 
instruction held plainly erroneous in Barnes.* 
Appellant's argument is easily reconcilable with 
Rivera v. United States, No. 19528, decided by this 
Court on May 10, 1966, In Rivera a stolen key case 


and a stolen transistor radio were found in appellant's 


* As for the government's attempt to distinguish Barfield 
v. United States, 229 F.2d 936 (5th Cir. 1956), it is 
sufficient to say that the Fifth Circuit in that case 
clearly indicated that it would have reversed for the 
failure adequately to instruct on possession alone, and 
called that failure plain error. 
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pockets. Rivera contended that he was intoxicated at 
the time of his arrest. The trial court refused an 
instruction on Rivera's assertion that he did not 
know the transistor radio was in his pocket, stating 


"Well, he knew what was on his person," Slip Op. at 


4, n. 3. This Court affirmed the trial judge's ruling 


that there was insufficient evidence in the record to 
justify an instruction particularizing Rivera's theory 
of defense -- i.e., that he did not know that the stolen 
goods were on his person. 

One judge dissented in Rivera on the ground that 
Rivera was entitled to an instruction concerning his 
theory of defense. Having made that determination, the 
dissenting judge went further and reached the issue pre- 
sented on this appeal. In addition to the stolen goods 
found on his person, other stolen goods were found in 
the car Rivera was driving. The dissenting judge found 
inadequate the instruction regarding the inference 
arising from the possession of recently stolen goods, 
which was quite similar to the instruction here under 
review, because it failed to explain to the jury the 
meaning of the concept of exclusive possession or the 
necessity of making a finding on that issue first, be- 
fore looking to any explanation or drawing the inference. 


The dissenting judge explicitly recognized "the dangers 
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of inferring guilt solely from possession of stolen 
goods and the need to instruct the jury carefully and 
fully tailoring the [possession] charge to the facts 
of the case." Slip opinion at 5. 

Appellant's argument in this case, then, is not 
inconsistent with Rivera and is reinforced by the 
Rivera dissent, The argument is fundamental and sub- 
stantive. Without the "possession of stolen goods" 
inference, the jury would have been unable to conclude 
appellant's guilt beyond a reasonable doubt. The per- 
mitted inference became a factual substitute for the 
formal elements of robbery. The elements of the 
inference are (1) exclusive possession (2) of recently 
stolen goods (3) without a satisfactory explanation. The 
meaning of exclusive possession, like the meaning of any 
other vital element of a criminal offense, should have 
been delineated carefully for the jury. The failure 


of the trial court to do so enabled the jury to go all 


the way from presumption of innocence to conviction 


of guilt with only its lay notion of what possession 


means. This was plain error. 


IItr. 
THIS APPEAL WAS FILED ON TIME 


In a footnote on page 9 of its Brief, the govern- 
ment argues that appellant's appeal was not filed on 
time and that this Court has no jurisdiction to enter- 
tain it. The judgment appealed from was entered by 
the Court below on November 10, 1965. The government 
concedes that appellant Logan delivered a letter to 
prison officials on November 19, 1965 requesting the 
clerk's office to assist him in filing a notice of 
appeal.* The government's contention that this letter 
was not an adequate notice of appeal is plainly wrong. 
Appellant's November 19 letter communicating his in- 
tention to appeal and even using the phrase "notice of 
appeal" was an adequate notice of appeal. Boykin v. 
Huff, 73 U.S. App. D.C. 378, 386, 121 F.2d 865, 873 (1941); 
Belton v. United States, 104 U.S. App. D.C. 81, 84, 259 


* That letter states: 
"Dear Sir: 


"J am an indigent defendant without counsel who 
Respectfully Requests for your consideration in fileing 
a Notice of Appeal as Reference to federal Rules of Criminal 
procedure Rule 37(2) I am unable to pay the costs of appeal 
in Criminal no.551-65 submitted in the interest of Justice 
I pray this Request be granted I am thanking you in advance 
for a Reply of acknowledgement in this Matter. 


"Very. truly yours 


"Abraham Logan" 


F.2d 811, 814 (1958); United States v. Quartello, 16 
F.R.D. 421, 422 (S.D. N.Y. 1954). Had the letter been 


delivered promptly it would have reached the clerk: in 


advance of the expiration of the time for appeal. In 


such a situation, the letter should properly be treated 
as submitted in time. Williams v. United States, 88 
U.S. App. D.C. 212, 188 F.2d 41 (1951). See Fallen 

v. United States, 378 U.S. 139. (1964). 


Respectfully submitted, 


/3/ Arthur Z. Gardiner, Jr. 


Arthur 2. Gardiner, Jr. 
900 17th Street, N.W. 
Washington, D.C. 20006 


Attorney for Appellant 
James Robertson (Appointed by this Court) 
900 17th Street, N.W. 
Washington, D.C. 20006 


Of Counsel 


July 11, 1966 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the attached 
Reply Brief for Appellant was delivered by hand this 
llth day of July, 1966 to the Office of the United 


States Attorney for the District of Columbia, United 


States Court House, Washington, D. C. 


/s/ Arthur Z. Gardiner, Jr. 


rthur Z. Gardiner, vr. 


UNITED STATES 


COURT OF APPEALS 
FOR THE 


DISTRICT OF COLUMBIA 


RECORDS AND BRIEFS 


VOLUME [627 


ASSOCIATION OF THE BAR 
OF THE CITY OF NEW YORK 


28 8 62 


BRIEF FOR APPELLANT 


In the 
UNITED STATES COURT OF APPEALS 
for the District of Columbia Circuit 


“669 


LEROY M, GRAY, 


Appellant, 
v. 


UNITED STATES OF AMERICA, 


Appellee. 


On Appeal from the United States District 
Court for the District of Columbia 


United States 
for the District Court of i 


Benjamin W. Boley 


734 Fifteenth St., N.W. 
Washington, D. C. 20005 


Attorney for Appellant 
(Appointed by this Court) 


IONS_P) 


1. Whether appellant was seriously prejudiced and his substantial 
rights affected by the failure of the District Court to sever his trial from 
that of Abraham Logan, Jr. 

2. Whether the jury was misled and confused by the District Court's 
instruction permitting them to infer from the fact that appellant was a pas- 
senger in Logan's automobile, in the locked trunk of which recently stolen pro- 
perty was found, that appellant was guilty of robbery. 

3. Whether the first count of the indictment, which failed to allege 
that appellant intended wrongfully to deprive another person of his property, 
charged the crime of robbery for which appellant was convicted. 

4. Whether the District Court's failure to appoint an attorney to 


represent appellant at his arraignment and for 52 days thereafter deprived 


appellant of his constitutional right to the assistance of counsel and re- 


quires reversal of his convictions. 


Le 
2s 


CONSTITUTIONAL PROVISIONS, STATUTES AND RULES INVOLVED ......2.-.0u- 


STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 
ARGUMENT ....200. a o eietiaie-0'8 $100 8ie.b' ees wees O60 65.0 
I. Appellant Was Seriously Prejudiced and His Substantial 
Rights Were Affected by the District Court's Failure to 


Sever His Trial From That of Abraham Logan, Jr. .o.seecceoooee 


The District Court's Instruction As to Possession of 
Recently Stolen Property Misled and Confused the Jury ...-ceee. 


The First Count of the Indictment Does Not Charge the 
Crime of Robbery ..... 


Appellant Was Deprived of His Right to the Effective 

Assistance of Counsel by the Failure of the District 

Court to Appoint an Attorney to Represent Him at His 

Arraignment or For 52 Days Thereafter o0e0 0-000 0.00 8.0.00 008 
CONCLUSION ..cccvecccccrncvcscccvevesovcvcs 


APPENDIX .cccccccccevccccvcccccvcecuesccssscocesoes 


TABLE OF CITATIONS. 
Cases; 


* Anderson v. United States, __s—«*U«.S. App. D.C. ___,- 352 F.2d 
QGL5 C1965), Fae acre tie ws lavaves oth. siersssi eis sieve are siesta see's ate statialete aratarctels 
Barnett v. Imited States, U.S. App. D. C. - é 
Cieeanber: 107 1065) + ainash oatrna he penn ak cae ae a mielareisis 
Butz v. State, 221 Md. 68, 78, 156 A.2da 423, 428 (1959) . eeieieine a 
__ carlson v. United States, 296 F.2d 909 (9th Cir. 1961) ..cccccsooes 
Gross v. United States, 118 U.S. oo D.C. 324, 335 F.2d 987 


"March 2 
Dancey v. United States, U.S, App. D.C. - is 

Cetober 14, 1965, modified February 11, 1966, slip op. at p. 3 

nv2 ‘ 

De iuna v. United States, 308 F. 24 140 (Sth Cir. "1962) rehearing 
denied, 324 F.2d 375 (1963). ..ce00- Rcleerdge bisa oaeies Leas, oe ters thes 
Drew v. linited States, 118 U.S. App. D.C. 12, 20, 331 P28 

85, 94 (1964) 

Evans v. Inited States, 153 U.S. 584, BET LEO) xo cial ereretarota tes wieicievets 
Gajewski v. United States, 321 F.2d 261, 266 (8th Cir. 1963), 

Gerth. eens 9375. US. 968: acs scteeidiers slave wb ie eaiewanc gt ee elbiesisbaie sce 
Glasser v. Imited States, 315 U.S. 60, 76 (1942) teva tie Mierereeret ave eaters. 
Grav v. United States, U.S. App. D.C. S F.2d 

, January 6, 1966, slip op. at Pp. 2 w.ccccccerccce eieis elexalo-ste els 
Ham milton v. Alabama, 362 WiS S25 (UIE). discs cra steeew « olcreeiete eovarere 
Hayes v. United States, 329 F.2d 209, 221-22 (8th Cir. 1964), 

Certs Gens BLEU. OT vais saeie sre piovsiis6°o2Saibia/ereveie'o reece 
Hunt v. United States, 115 U.S. App. D.C. 1, 316 F.2d 652 

(1963) eS ereravare ale Gibaieoats,s Wee's ibiaieteie rare 61e.e.6 aid Biptardiaia Ouse ares aie, ewe 

* Jackson v. United States, We, App. D.C. ____, 348 F.2d 

TT (BOGS) 5h te wiareiaca-atee 5 ie wb eleve ae seie wig: dw Sinisa wie alsvevare 4 ds Sioteie:Sle.e’e 05,36 

Lamore v. United’ States, 78 U.S. App. D.C. 12, 136 F.2d 766 


. United States —___:;U.S. App. D.C. ___, 348 F.2d 

791 (1965) eieiese eis . ‘ 
Mills v. United States, 97'U.8. App. D.C. 131, 228 F.2a 645 

(1955) Aree cre 
Moens v. United States, 50 App. D.c. 15, 267 Fed. 317 (1920) sialaseore 
Monroe v. United States, 98 U.S. App. D.C. 228, 236, 234 F.2d 

49, 57-58 (1956), cert. den., 352 U.S. 873 ..ccccccccecccccceece 

Morissette v. United States, 342 U.S. 246, 260-61 (1952) .......... 
Neufield v. United States, 73 U.S. App. D.C. 174, 118 F.2d 

375 (1951), cert. den. sub. nom., Ruben v. United States, 

BUS. UsSs 19S oe x wzbisie cle cin’ 6.0'0sbie se: 0.0/0 0's eb wise ele e-6\er0lbis\eelsie'eieierels 


22 


8 
26 


8 


Orrelas v. United States, 236 F.2d 392 (9th Cir, 1956) 
ae Regen sy.3li, til. 563, 143 NE, 445, 
£47 (1624) eancete 
*People v. Evans, : aa? Ss N.E, 2d 657 (1962) 
— Vv. Henkel, ae De 2d 331, 3317; 208 N,E.2d 
107, 109° (1965) | woos 


3, iis u.8, Doe D.C. 216, n.2 at 
.24 264, n.2 at BP. 966-67 ee pitas 


tin ted States, 


897 (Ni foramnees Qt 


+? 


Schatten Vo United 


State v. 
266 (194C) ... 


"119 F, 
ey, 255 F243 350, 61 
: inc fo... 213 
(SDNY. 1963) : srahals Gh as aeons tee ee 
United States v. Farcess, 331 F.2a 703 (3d Cir. 1962), 
cert. den., 377 UsS e998". deecewrasciey ; 
United States v. Verrs, 203 F. Supp. 87, 90-92 
(S.D.N.Y. 1962) Paet : 
Weisman v. United States, 1 F.2d 696, 698-99 (8th C Cire 192k) se ceees 
eG Marviand, 373 U.S. 59,60 (1963) ER eT. 
Wood v. United States, 75 U.S, App. D.C. 274, 128 F.2d 
DOS) (LOL2) ms de oe ial Siena waleais cine dle iale dieses v lated wivwieie es nese areeeieee 


Constitution of the United States, Sixth Amendment ....Wecccusoevee 
28 U.S.C. §L29L coscevcevcrcccccceeccevosveccvcscsvsseeroerecceesce 
22 D.C. Code $2901 ccccecccceccvecccccverscussvecervoavviosevesovces 


R5OD: siclatcve cate otal ore elaieietel ait dies als 0 aisie’e oision/eeieileeisGe's sae aes 

SB20L Aicia.d Sa ldad siete acti eleidaine’s eee nae eben eeae seers aeisie ss 
Federal Rules of Criminal Procedure: 

Rule 14 ccvcovoccvccceveccvrcssccecsvcvesosccvcevesee 


Rule 526D) nosis aie woeala jase visu nisle wish eeaiaale se wlere sre seis ney 


. ~ 
minal Procedure (cont.): 


tucy of the Acministration of Bail in New York City, 


cin, The Effect sf Pret 
Rev. 641, 643 & n.6 (1964) .... 


vuvsverr000vev0e00% 


cfly relied upon ere marked by asterisks 


In the 
UNITED STATES COURT OF APPEALS 
for the District of Columbia Circuit 


No. 19,915 


LEROY M. GRAY, 


Appellant, 


v. 
UNITED STATES OF AMERICA, 


Appellee, 


BRIEF FOR APPELLANT 


Appellant was charged in three counts of a single indictment with 
robbery, assault with a dangerous weapon and carrying a dangerous weapon without 
@ license, in violation, respectively, of 22 D.C. Code §§ 2901, 502 and 3204. 
He entered a plea of not guilty to each count. On October 5, 1965, a jury found 
him guilty as charged, and he was sentenced to concurrent prison terms of 30 to 
90 months for robbery, 20 to 60 months for assault with a dangerous weapon, and 
1 to 3 years for carrying a dangerous weapon without a license. On November 10, 


1965, appellant was granted leave by the District Court to appeal in forma pauperis. 


Notice of Appeal was filed on November 24, 1965. This Court's jurisdiction is 


founded upon 28 U.S.C. § 1291. 
STAT N’ 

1. Pretrial Proceedings, Appellant was jointly indicted, jointly 
arraigned and jointly tried with Abraham Logan, Jr. The indictment was returned 
on May 17, 1965, while eppellant was free on bail. Upon arraignment on May 28, 
1965, appellant indicated a desire to retain a lawyer although he didn't yet have 

elent funds. The District Court advised him, as well as Logan, to obtain 
counsel right away since trial would take place the week of duly 12. Upon second 
thought, however, the Court declared that it would assign lewyers for them, one 
of the defendants, which one is not reported, stated that he had already made a 


payment to an attorney, The Court, reconsidering, gave each defendant a week to 


retain a lawyer or counsel would be appointed. Both defendants, without counsel, 
VY 
then entered pleas of not guilty to the charges against them. [Arr. tr, 1-2.] 


Appellant was thereafter required to appear before the Court on June 
ll, June 18 ané June 25, on each occasion for the ascertainment of counsel. Al- 
though he did appeer, still without counsel, on June 11 and June 18, he failed 
to appear on June 25. In consequence, his bail was declared forfeited and on 
June 30 he was imprisoned pending trial. Three weeks later, on July 19, counsel 


was appointed to represent him. 


1/ References to the arraignment transcript are cited as "Arr. tr." and to the 
trial transcript as "Tr." 
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Appellant's trial was scheduled for the week of August 18, On August 
11, he obtained a continuance to the week of September 20 because his attorney's 
father had died in Ghic. On August 27, counsel moved that bail be reinstated on 
the ground that appellant's default on June 25 was caused by his tondsman's 

notify him to appear, The District Court granted the motion. Four 
days later bail was reduced, and on September Z appellant was able to regain his 
liberty. He wes not trieé during the week of September 20,: On September 30 the 
trial date wes continued until October 4 at the request of the attorneys for both 
defendants. 

2. The Trial, The complaining witness testified that at approximately 
8 p.m, on February 24, 1965, two men took from him at gunpoint several bottles of 
whiskey, some cans of malt liquor, a quantity of cigarettes and some thirty dollars 
in cash, The incident occurred in the lobby of an apartment building where he 
had gone to make a delivery for the liquor store for which he worked, ([Tr. 5-11.] 
He identified appellant as the man Sr held the gun but was:unable to identify the 
second man involved [Tr. 9-11, ais 

Ancther Government witness testified that at approximately the same 
time and place, he saw two men whom he could not identify run with a box to a 


parked car, that a third man was in the car "closer to the driver's seat," that 


the car "took off immediately," and that he notified the police and described the 


car to them [Tr. 28-35]. 


2/ The Government also placed in evidence a certificate from the Metropolitan 
Police Department that on February 24, 1965, appellant had no license to 
carry a pistol in the District of Columbia [Tr. 3-4]. 
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Two hours later a car fitting that description was stopped ty the 
police in a different part of the city. Logan, who was buying the car from 
someone in Quantico, Virginia [Tr. 69], was driving. A man named Slim, appel- 
lant, his wife and two children were also in the car. Appellant and his family 
were riding in the rear seat. Slim fled the scene; insofar as the record shows, 
he has not been taken into custody. [Tr. 38-29.] The officer who stopped the 
ear testified that he removed a pistol from under the right front 
when the locked trunk was opened immediately thereafter, he saw some of the 
stolen merchandise in it; appellant and Logan were arrested. [Tr. 39-44.] 
Several days later, pursuant to a search warrant, the stolen property was seized 
by the police from the trunk of the vehicle [Tr. 57-58]. The pistol taken from 
the car was identified by the complaining witness as the weapon used in the 
robbery [Tr. 13-14], It belonged to Logan [Tr. 67]. 

Appellant's wife testified that appellant had been with ner at her 
sister's house from approximately 7 p.m. until 10 p.m. on February 24, when Logan 


at appellant's request came to carry appellant and his family home,and that they 


were riding home in Logan's car when the police stopped them [Tr. 86-87]. Appel- 


lant, after some vacillation [Tr. 66, 71, 73-75], decided not to testify. Logan 


3/ The officer testified that he had seen Logan put "something" under the seat 
while Logan's car and the officer's were moving through an intersection prior 
to the time Logan was accosted [Tr. 40]. He also testified that Logan himself 
opened the trunk of the car for the officer's inspection [Tr. 41]. Logan 
testified that the pistol was found in the glove compartment and that when 
requested to do so by the officer, he handed over the key to the trunk and the 
officer opened it [Tr. 111]. The record suggests but does not establish that 
arrest followed search of the car [Tr. 41]. In any event, no motion to suppress 
the evidence so discovered was made in the District Court. 
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then took the stand. His testimony was the only evidence presented in his defense 
and is set out in detail at pp. 10-11, infra. He corroborated appellant's alibi. 
He also testified at length as to his own movements and those of his car during 
the evening in question. This testimony was immaterial to appellant's case. It 
was also wholly improbable and discredited by the jury. When Logan was through, 
appellant concluded to take the stand and testified to substantially the same 


facts as did his wife. The Government introduced in evidence upon cross examina- 


tion appellant's conviction for robbery in 1957 [Tr. 154]. | 


With respect to the first count of the indictment, the Court instructed 
the jury at the request of the Government [Tr. 164] that they might infer the 
guilt of either defendant or of toth from his or their knowing possession of the 
recently stolen property if such possession was not explained to the jury's satis- 
faction [Tr. 196]. No objection was made on appellant's behalf to the instruction. 
The Court gave no specific instruction on the issue of identity nor cid counsel 
for appellant request one. No motion was made at or prior to trial either chal- 
lenging the first count of the indictment for failure to charge an offense or to 


sever the trial of appellant from that of Logan. 


CONSTITUTIONAL PROVISIONS, STATUTES AND RULES INVOLVED 
The relevant constitutional provisions, statutes and rules are set 


forth in an Appendix. 


4/ Counsel for Logan, however, did state that he would "rely on the Court to 
instruct the jury as to identification and so forth." The Court made no 
answer. ([Tr. 164.] 
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STATEMENT OF POINTS 

Appellant was iously prejudiced and his substantial rights were 

result of his Joincer for trial with Abraham Logan, Jr. 

The District Court's instruction on recently stolen property mis- 

confusingly charged the jury that appellant's guilt could be inferred 

that appellant was in Logan's car at the time of arrest. 

The first count of the indictment did not allege that appellant in- 
tended wrongfully to deprive any person of his property and therefore did not charge 
the crime of robbery for which appellant was tried and convicted. 

4. Appellant wes deprived of his Sixth Amendment right to the assistanc 


of counsel at his arraignment and for 52 days thereafter and was prejudiced thereby. 


'Y ARGUMENT 

I. Fed. Rule Crim, P. 14 calls for a severance of defendants for trial 
wrenever prejudice appears, Appellant was so prejudiced but no severance was 
ordered, The crucial issue for appellant was whether the jury would believe him 
and his wife or the complaining witness. Its resolution was improperly influenced 
by testimony given by Logan in his own behalf, testimony which was immmaterial 
to the case against, appeilant and of sufficient improbability to destroy Logan's 
eredibility, to weaken seriously that of appellant and appellant's wife and to 
strengthen that of the complaining witness, The nature of Logan's testimony also 
compelled appellant to testify in his own defense although he had ample reason, 


a prior robbery conviction, not to do so. Cross v. United States, 118 U.S. App. 


D.C. 324, 335 F.2d 987 (1964). 


a 


II. The only evidense of appellant's possession of recently stolen 
property, apart from evidence independently tenaing to show guilt, 
presence as a passenger in Logan's car at the time of arrest. The 
tly stolen property 
appellant's guilt from tais evidence alone. It therefore misled anc confused 


the jury with respect to the first count of indictment.: It also improperly 


The error thus 


counts. Peorle 
Parnes, 311i Ili 
III. Specific intent wrongfully to deprive another of 
is an essential element of the crime of robbery and must be: alleged by the 


sie re 


Government, The first count of the indictment, framed in the worcs of the 


statute, omitted any reference to intent. It is, therefore, fatally defective. 


United Stetes v. Carli, 105 U.S, 611 (1881); Jackson v. 
U.S. App. D.C. 

Iv. Had the District Court appointed counsel to repr esent appellant 
at arraignment as required by the Sixth Amendment, appellant's bail in all 
likelihood would not have been revoked and he would not have been incarcerated 
for two of the three months immediately preceding trial. His imprisonment 
pending trial was in itself prejudicial; he was deprived of the opportunity to 
search for a missing witness and his inability to consult closely with counsel 
may well have weakened his defense. Since this prejudice is fairly attributable 


to the denial of appellant's constitutional right to the assistance of counsel, 


aes 


his convictions cannot stand. McGill v. United States, U.S. App. D.C.___, 348 
F.2d 791 (1965); Anderson v. United States, __U.S. App. D.C. ___, 352 F.2d 945 (1965) 
ARGUMENT. 
T. 


Appellant Was Seriously Prejudiced and His Substantial 
Rights Were Affected by the District Court's Failure to 


Sever His Trial From That of Abraham Logan, Jr, 

With respect to this point, appellant desires the Court to read the 
following pages of the trial transcript: Tr. 5-14, 28-35, 38-44, 58, 67, 86-87 
and 105-136. 

Fed. Rule Crim. P. 14 provides in part: 

"If it appears that a defendant .. . is prejudiced by a 

joinder . . . of defendants . . . for trial together, the 

court may .. . grant a severance of defendants or provide 

whatever other relief justice requires." 
Although no motion to sever was made on behalf of appellant at any time prior to 
or during trial, the prejudice which appellant suffered from the joint trial was 
serious and affected his substantial rights; the District Court's failure to 
sever constituted plain error cognizable by this Court under Fed. Rule Crim. 
P. 52(b). A review upon the merits of this argument is therefore appropriate. 


See Gray v. United States, U.S. App. D.C. F.2d » January 6, 


——?_- —___——_ _—_— 


1966, slip op. at p. 2; Monroe v. United States, 98 i App. D.C. 228, 236, 


234 F.2d 49, 57-58 (1956), « Gen., 352 U.S. 873. 


5/ The District Court was, of course, under "a continuing duty at all stages of 
the trial to grant a severance if prejudice" appeared. Schaffer v. United State 
362 U.S. 511, 516 (1960); United States v. Kelly, 349 F.2d 720, 759 (2d Cir. 
1965), and was empowered to do so on its own initiative as well as in response 
to an appropriate motion. Cupo v. United States, U.S. App. D.C. r 
F.2d , March 21, 1966, slip op. at p. 7; Gajiewski v. United States, 
321 F.2d 261, | 366 (8th Cir. 1963), cert. den., 375 U.S. 968. 


> 
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The prejudice to which the joint trial subjected appellant developed 
when Logan took the stand in his own behalf and gave testimony almost all of 
which was wholly immaterial to the Government's case against: appellant or to 
appellant's defense. This testimony was for the most part highly improbable-- 
indeed, Logan's conviction establishes that the jury did not believe him--but 
it corroborated appellant's alibi defense in two particulars that were not 


unlikely at all. The implausibility of by far the major portion of Logan's 


story, heard by appellant's jury only because the two were jointly tried, dis- 


eredited that corroboration, thereby undermining the credibility of appellant 
and his wife and strengthening the credibility of the complaining witness. in 
addition, Logan's election to take the stanc and the nature of his testimony 
compelled appellant also to testify although against the advice of counsel and 
despite a prior robbery conviction that was used tc impeach him. 

The Government's case against appellant consisted of the complaining 
witness' identification and the circumstance that when arrested he was riding 
in the back seat of the apparent getaway car in which were found the gun the 
complaining witness said had been used in the crime and, in the locked trunk, 
some of the stolen property. Appellant's defense, prior to Logan's testimony, 
consisted of his wife's evidence that he had been with her at her sister's home 
the entire evening until, after appellant had contacted him by telephone, Logan 
came in his car at about 10 p.m. to take appellant and his family home. After 
Logan testified, appellant took the stand and gave testimony substantially the 
same as that of his wife. Appellant's case depended upon whether the jury be- 


lieved him and his wife or the complaining witness. 
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The Government's case against Logan consisted of the circumstance 
that upon his arrest he was driving the apparent getaway car and had in his 
possession the key to its trunk, where the stolen property was found. Also, 
the gun found in the car was his. Logan's defense consisted of his own testi- 
mony. He said [Tr. 105-136]: 

At 7 p.m. on the evening of the robbery he had parked his car near 
a "club" at 9th and G Streets. He did not return to the car until approximately 
9:50 p.m. At 8:45 p.m., he entered the club after leaving a nearby poolroom, 
where he had been playing pool, and was called to the telephone by Slim, whom 
he knew. The call was from appellant, who asked Logan to pick up appellant and 
his family at appellant's sister-in-law's house and drive them home because 
appellant didn't have enough money for cab fare es As Logan was preparing to 
leave the club, he was approached by Slim, who asked whether Logan was going to 
pick up appellant. Logan said yes. Slim suggested that he ride along. Logan 
agreed. Slim then walked to the car while Logan went into the poolroom to say 
that he wouldn't be playing any more. Slim was sitting in the car when Logan 
eame out. Logan noticed that the car was two car-lengths away from where he had 


parked it earlier in the evening. Upon starting the car, Logan experienced some 


6/ Since appellant testified that he had most of his week's salary in his pocket 
(Tr. 145], the truthfulness of Logan's statement that appellant had told him 
that he had insufficient money to take a taxi home was of some significance. 
[See Tr. 121.] But appellant could hardly have tried vigorously to impeach 
Logan on this point. To discredit him concerning what appellant said when 
they spoke on the telephone could all too easily impeach his corroborative 
testimony that appellant made the call in the first place. See United States 
v. Franklin, 235 F. Supp. 338, 341 (D.D.C. 1964). Here, too, the joint trial 
bred prejudice. 


alts 


difficulty with the lights. He drove with Slim from 9th and G Streets to 2608 
Tenth Street, N.E., where Logan lived. During the ride, Slim gave him a carton 
of cigarettes and a fifth of whiskey, which Slim had in his hands, because, as 
Slim said, Logan had "been so nice to" him. Logan took the cigarettes but not 
the liquor. Slim said that what he had given Logan had been left over from a 
party. 

Logan drove to his home in order to pick up his special policeman's 
uniform, his fully loaded gun and his handcuffs, all of which he needed for the 


special policeman's job he had at 10 a.m. the following morning at the Dunbar 


Hotel. He planned to spend the night at his brother's house in southeast 


Washington and decided to take his uniform and equipment there. When Logan 
returned from his home to the car, it was about 25 to 30 feet from where, running 
and in neutral, he had left it. The motor was off and the car was in the parking 
gear. He and Slim then proceeded to appellant's sister-in-law's home where they 
picked up appellant, his wife and children. This was the first time that appel- 
lant had been with Logan that evening. The entire group was heading toward 
appellant's home when Logan began having trouble with his a trouble which 

he hadn't had before. When he stopped the car to get aspirin for appellant's 
baby, he looked under the hood to see what was causing the horn to misbehave; 
however, it was too dark to see anything. He noticed that wires had been torn 
from under the dashboard and that some of them had been taped together. At this 
point a police car pulled up and the arrest was made. Logan had no idea how 

the stolen property got into the locked trunk. 


As noted, Logan did corroborate the evidence given by appellant's wife 


Ses 


that appellant had called Logan to ask him to drive appellant and his family 
home and that Logan's arrival to do so at about 10 p.m. marked the first time 
that appellant and Logan had been together that evening. But the portion of 
Logan's testimony immaterial to appellant, which dwarfed his corroboration of 
appellant's alibi, was so replete with improbabilities as to shatter any 
belief in what he said. The jury was asked to believe--and, predictably, 
did not--the mysterious movement of Logan's car between the time he parked 
it et 7 p.m. and the time ne re-entered it iater in the evening; Slim's desire 
to ride along with Logan to appellant's sister-in-law's house; Slim's genero- 
sity toward Logan because of the latter's pleasing personality; Logan's diffi- 
culty with the car's lights and horn; his trip home to pick up his uniform 
and fully loaded pistol; the second movement of the car while Logan was inside 
his home and Slim was in the car; and, lastly, the torn wires from under the 
car's dashboard. 

Tae prosecuting attorney did not let these improbabilities go un- 
noticed, [Tr. 179-182.] The jury, he said, would be "stupid" to believe Logan, 


who was attempting to "ram" non-existent third parties "down your throat," who 


"conjures" people up, and who must think the jury sufficiently "foolish" to 


"swallow" a story that robbers took his car only to bring it back still con- 
taining the stolen goods. Logan's was "a weird story about his car moving about" 
which could “be characterized by one word, hogwash." Indeed, in the heat of his 
attack upon Logan's credibility, the prosecuting attorney omitted to exercise 
that "vigilant precision in speech and action far beyond that required in the 


ordinary trial." Drew v. United States, 118 U.S. App. D.C. 11, 20, 331 F.2d 85, 


“1 3e 
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94 (1964), ; ant with Logan's incredibilit 
nonetheless 
Logan go over to 4 poolroom ané then cut t+: Be 's] i and out to the 


northeast," (Tr. 183.] Appellant, however, Log: nowhere but to 


his sister-in-law’s home, 
The prejudice suffered by appeliar: 


Cefeating testimony was nc di: : han tz incurred b > appellant Jackson 
There, 


~ctment returned ageinst Gross and 


by compelling him to teke the stand 


5 “ny 


in Kis own defense upon both charges although he ‘hea ample reason not to test 
as to one of them, The joi ‘ held to have prejudiced Jackson, Re- 
ferring to the count upon which 3 plainly evasive and unconvincing" 


neat he was drunk and igne ’ his whereabouts at the time of the 


"Tf that count ae been severed for trial, the jury would 
net have heard Cross! self-ceteating testimony, It might 
therefore have en greater credence to Jackson's strong 
alibi defense. l/ Cross! testimony was offered as a result 
of the trial court's error in refusing his request for 
severance of the offenses, Thus the prejudice to Jackson 
must be deemed to have resulted from the same error. 


"14/ The same two witnesses gave the same testimony consti- 
tuting the substance of the Government's case against both 

appellants. The witnesses were admitted accomplices in the 
alleged crime; one, and perhaps both, admitted prior convic- 
tions. Their credibility was a major issue. To the extent 
that Cross' testimony lacked credibility, their credibility 
was strengthened." 


118 U.S. App. D.C. at 328, 335 F.2d at 992. 


aifferernces tetween Jackson's sit: ion and appella: not 


of counts (and 


have believed his 


Government witnesses, who were accom= 


to their testimony 
fackson, Logan's 
unconvincing testimony ied tre co jiscrec him not only with respect to 
his own defense bu s¢ with respect to his corroboration of appellant's defense. 
Had Logan's robo ng testimony not been thusly discredited, the jury might 
have given greater credence to appeliant and his wife and less credence to the 
complaining witness, 


in a cifferent way. 


reversed because the joinder of 


counts compelled him to testify with respect to the count upon which he may have 


wished to remain Therefore the joindaer was held prejudicial under Rule 14. 
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Here, appeilent indicated to his attorney just prior to the close of the Govern- 
ment's case that he wanted to testify in his own defense although his attorney 


had advised him to the contrary [Tr. 66]; appellant had been convicted upon a 


robbery charge eight years earlier, After the Government rested, the District 


Court advised appellant of right to take the stand. [Tr. 71.] Following 
further conversation both with the Court end with counsel, appellant , ooviously 
unsure of himself, declared that he would not testify, then reconsidered and 
reserved his decision until later i : trial iTs, 73-75.) Appellant's wife 
testified. When she stepped down, appellant's counse acvised the Court that 
appellant did not then intend to take the stanc. [Tr. 103.] Counsel for Logan 
sstimory summarized above. 
a a desire to take the stand, 
The Court permitted consultation between appellart and his cou (Tr. 137- 
138.] Appellant then testifi a f as suostantially like that of 
his wife's, His prior conviction wes introduced into evidence for purposes of 
impeachment. 
Appellant took the stand against the advice of counsel. The record 
does not indicate why he elected to testify, but his choice was plainly influenced 


by Logan's testimony. He well may have thought it imperative to appear before 


'7/ The vehemence of counsel's advice to appellant thet he not testify may well 
have been tempered by apprehension as to what srgument would be made to the 
jury on Logan's behalf. There was no evidence in the record that would have 
precluded Logan's attorney from arguing that appellant could have been re- 
sponsible for the first mysterious movement of Logan's car and the stolen 
property in its trunk. Appellant had been identified by the eye witness, not 
Logan. Logan's gun had been identified, but not persuasively. Had this 


the jury to ccunteract with his own straightforward testimony the jury's 
general disbelief in Logan and the attendant discrediting of Logan's corro- 
borative testimony, Moreover, appellant may have been worried about the jury's 
reaction to his failure to testify when Logan was willing to do so; if Logan 
took the stand despite the strangeness of his story, would not the jury conclude 
that appellant's silence concealed something even more discrediting? Yet the 
destructive improbebilities of Logan's testimony, as to which appellant had good 
reason to concern himself, were immaterial to appeliant's case and would not 
have reached the jury but for the joint trial. Hence, appellant's election to 
take the stand in his own aefense was heavily influenced by his joinder with 
Logan, and the joinder was thus as prejudicial to him as the joinder of counts 
was to Cross. 

In short, for the several reasons noted above Cross requires that 
appeliant be tried anew separate from Logan. His seperate trial will ebviously 


be (and would have been) quite short. Thus, no countervailing consideration of 


7/ (ceontimed) 


argument been made, Logan's attorney might well have invoked Logan's willing- 
ness to take the stand in contrast to appellant's silence. Compare 

- United States, 308 F.2d 140 (5th Cir. 1962) rehearing denied, 324 F.2d 
35 (1963) with Hayes v. United States, 329 F.2d 209, 221-22 (8th Cir. 1964), 
gert. den., 377 U.S. 977. This in itself might have sufficed to require a 
severance. Compare De Luna v. United States, supra, with United States v. 
Parness, 331 F.2d 703 (3d Cir. 1964), cert. den., 377 U.S. 993. That it 
may have had an effect upon appellant's election to take the stand is, there- 
fore, of some significance in determining whether appellant's decision was 
influenced, improperly, by the joinder of defendants for trial. 


8/ There was here an aspect of prejudice in addition to those present in Cross. 
In v. United States, U.S. App. D.C. » 353 F.2d 897 (November 
24, 1965 this Court held that the District Court must give a specific 


aie 


injury to the Government resulting from expensive and time-consuming repetitive 
trials is or was present. Jnited States v. Yerra, 203 F. Supp. 8&7, 90-91 


Nomira Trading Co,, 213 F. Supp. 704, 707 


+ 


pages of the trial transcript iistei under Point I, 


Pursuant to the Government's request [Tr, 164) t Cistrict Court 
instructed the jury as sollows: 


Now, there is a further principle of law in connection 
with count one of the indictment, and that i 
known as possess of recently stolen 3 


8/ (continued) 
instruction on 4 defense of mistaken Identity whenever one is requested, 
rely on the 
court to instruct the jury as to identification" [Tr. 164 counsel for 
appellant did not. But the identification in issue was that of appellant, 
not Logan, so that the general request for the identity instruction mst 
have been taken by appellant's counsel as applicable to appellant as well 
as to Logan. This would account for the fact that no separate request was 
made on appellant's behalf. The joinder of appellant and Logan for trial 
led to this misunderstanding. Had there teen separate trials an instruc- 
tion on identity would in all probability have been requested by appellant 
and given by the Court. At least the confusion generated by the joint 
trial would not have inhibited the request. Hence, unless appellant is 
deemed to have shared in Logan's request--in which case the failure to 
give an identity instruction was, under Salley, reversible error--the 
joint trial must be held to have prejudiced appellant in this respect as 
well as in the others previously mentioned, 


Logan's attorney appears to have made such 4 request (“I 


. 
t 


eee Re Sa 


6< 


the jury to counteract with his own straightforward testimony the jury's 
general disbelief in Logan and the attendant discrediting of Logan's corro- 
borative testimony, Moreover, appellant may have been worried about the jury's 
reaction to his failure to testify wren Logan waz willing to do so; if Logan 
took the stand despite the strangeness of his story, would not the jury conclude 
that appellant's silence concealed something even more discrediting? Yet the 
destructive improbabilities of Logan's testimony, as to which appellant had good 
reason to concern himself, were immaterial to appellant's case end would not 
have reached the jury but for the joint trial. Rence, appellant's election to 
take the stand in his own aefense was heavily influenced by his joinder with 
Logan, and the joinder wes thus as prejudicial to him as the joinder of counts 
was to Cross. 

In short, for the several reasons noted above Cross requires that 
appeliant be tried anew separate from Logan. His seperate trial will ebviously 


be (and would have been) quite short. Thus, no countervailing consideration of 


2/ (eontimed) 


argument been made, Logan's attorney might well have invoked Logan's willing- 
ness to take the stand in contrast to appellant's silence. Compare De Luna 
v. United States, 308 F.2d 140 (5th Cir. 1962) rehearing denied, 324 F.2d 

375 (1963) with Hayes v. United States, 329 F.2d 209, 221-22 (8th Cir. 1964), 
cert. den., 377 U.S. 977. This in itself might have sufficed to require a 
severance, Compare v. United States, supra, with United States v 
Parness, 331 F.2d 703 (3d Cir. 1964), cert. den., 377 U.S. 993. That it 
may have had an effect upon appellant's election to take the stand is, there- 
fore, of some significance in determining whether appellant's decision was 
influenced, improperly, by the joinder of defendants for trial. 


8/ There was here an aspect of prejudice in addition to those present in Cross. 
In Sa v. United States, U.S. App. D.C. » 353 F.2d 897 (November 
24, 1965) this Court held that the District Court mst give a specific 


249= 


injury to the Government resulting from expensive sand time-consuming repetitive 


trials is or was present. Jnited States v. Verra, 203 F. Supp. &7, 90-91 


(S.D.N.Y. 1962); } eg v. Nowsre Trading Co., 213 F. Supp. 704, 


(S.D.N.Y. 1963). 


The District Cou 
of Recently Stole 


the Jury. 
With respect is int, aprell desire ' Court to read the 


pages or the trial transcript listed under Point 
Pursuant to the Government's 
instructed the jury as sollows; 


further principle of 1 
with count one of the indictment, and that 
known as possession of recently stoien goc 


8/ (continued) 


instruction on 4 defense of mistaken identity wrenever one is requested, 
Logan's attorney appears to have made E ae (I. will rely on the 
court to instruct the Jury as to identif (Tr. 1641); counsel for 
appellant did not. But the identi ee ssue was that of appellant, 
not Logan, so that the general request for the identity instruction must 
have been taken by appellant's counsel as applicable to ome hie as well 
as to Logan. This would account for the fact that no separate request was 
made on appellant's behalf. The joinder of appellant and Logan for trial 
led to this misunderstanding. Had there teen separate trials an instruc- 
tion on identity would in all probability have been requested by appellant 
and given by the Court. At least the confusion generated by the joint 
trial would not have inhibited the request. Hence, unless appellant is 
deemed to have shared in Logan's request--in which case the feilure to 
give an identity instruction was, uncer Salley, reversible error--the 
joint trial must be held to have prejudiced appellant in this respect as 
well as in the others previously mentioned, 


-16- 


the jury to counteract with his own straightforward test imony the jury's 
general disbelief in Logan and the attendant discrediting of Logan's corro- 
borative testimony, Moreover, appellant may have been worried about the jury's 
reaction to his failure to testify when Logan was willing to do so 3 if Logan 
took the stand despite the strangeness of his story, would not the jury conelude 
that appellant's silence concealed something even more discrediting? Yet the 
destructive improbebilities of Logan's testimony, as to which appellant had good 
reason to concern himself, were immaterial to appellant's case and would not 
have reached the jury but for the joint trial. Hence, appellant's election to 
take the stand in his own aefense was heavily influenced by his joinder with 
Logan, and the joinder was thus as prejudicial to him as the joinder of counts 


was to Cross. 


In short, for the several reasons noted above Cross requires that 
8 


appeliant be tried anew separate from Logan. His seperate trial will cbviously 


be (and would have been) quite short. Thus y» no countervailing consideration of 


7/ (contimed) 


argument been made, Logan's attorney might well have invoked Logan's willing- 
ness to take the stand in contrast to appellant's silence. Compare 

- United States, 308 F.2d 140 (5th Cir. 1962) rehearing denied, 324 F.2d 
375 (1963) with Hayes v. United States, 329 F.2d 209, 221-22 (8th Cir. 1964), 
cert. den., 377 U.S. 977. This in itself might have sufficed to require a 
severance. Compare De Luna v. United States, supra, with United States v. 
Parness, 331 F.2d 703 (3d Cir, 1964), cert. den., 377 U.S. 993. That it 
may have had an effect upon appellant's election to take the stand is, there- 
fore, of some significance in determining whether appellant's decision was 
influenced, improperly, by the joinder of defendants for trial. 


g/ me was ae an aspect of prejudice in addition to those present in Cross. 
U.S. App. D.C. ____, 353 F.2d 897 (November 
ai, 1965 this Court held that the District Court must give a specific 


Gs 


injury to the Government resulting from expensive and time-consuming repetitive 
trials is or was present. JYnited States v. Verra, 203 F. 


(S.D.N.Y. Jnit 2s v. Nomura Trading Co., 
(S.D.N.Y. 


rere 
me Distri urt's Instruction As 


of Recently z 


n 


Court to read th 
sed under Point I, 


Pursuant to the Government's request [Tr. 


instructed the jury 


with count one ¢ 


known as posse 


8/ (continued) 
instruction on 4 defense of mistaken identity wrenever one is requested. 
Logan's attorney appears to have made such 4 request (" ek 3 on the 
court to instruct the jury as to identification" [Tr. 1 counsel for 
appellant did not. But the identification in issue was that of appellant, 
not Logan, so that the general request for the identity instruction must 
have been taken by appellant's counsel as applicable to appellant as well 
as to Logan. This would account for the fact that no separate request was 
made on appellant's behalf. The joinder of appellant and Logan for trial 
led to this misunderstanding. Had there teen separate trials an instruc- 
tion on identity would in all probability have been requested by appellant 
and given by the Court, At least the confusion generated by the joint 
trial would not have inhibited the request. Hence, unless appellant is 
deemed to have shared in Logan's request--in which case the failure to 
give an identity instruction was, under Salley, reversible error--the 
joint trial must be held to have prejudiced appellant in this respect as 
well as in the others previously mentioned, 


sue 


regard you are instructed that if you find that a 

defendant knowingly kad in his possession any of the 

property recently taken from the complaining witness, 

and there has been a failure to explain such possession 

to your satisfaction, then you, the members of the 

jury, may infer therefrom the guilt of such defendant 

or defendants of the charge. 

If, ‘however, even if you find the defendant or 

defendants was or were in possession of property re- 

cently stolen but you find that the explanation of 

suck possession satisfies you, then, of course, vou 

would not so infer. 
No objection to the instruction was made on appellant's behalf. Even so, as 
we shall show, the instruction constituted plain error under Rule 5z(t); it 
charged no less than that the jury could infer appellant's guilt from his 
presence in Logan's car. 

Aside from the identification made by the complaining witness, the 

arrest appellant was 

riding with his wife ané children in the back seat of the getaway car, which, 
was Logan's, ané that the stoien property was in tre cur’s locked trunk. There 
was no testimony that appellant had a key to the trumk, Such evidence, standing 
alone, is, of course, insufficient to permit the jury to find that appellant was 
in possession of the stolen property. People v. Evans, 24 Til. 2d 11, 179 N.E. 
2d 657 (1962). To permit an inference of guilt, en accused's possession must 
be "exclusive." Tractenberg v. United States, 53 App. D.C. 396, 398, 293 Fed. 


476, 478 (1923). This connotes "a distinct and conscious assertion" of "per- 


sonal" possession. Butz v. State, 221 Md. 68, 78, 156 A.2d 423, 428 (1959). 


"Tt would be pushing the rule too far to require of one accused of 4 crime an 


explanation of his possession . . ., when such possession could also with equal 
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right, be attributed to another." State v. Boudreay, 111 Vt. 351, 361-62, 
16 A.2a 262, 266 (1940). ; 

To be sure, exclusive possession can be exercised jointly, in which 
case an inference of guilt may be drawn against any of the possessors standing 
trial. To establish such joint possession, however, there must be evidence that 
the accused was acting in concert with the person under whose actual control and 
possession the stolen property was found. Weisman v. United States, 1 F.2d 696, 
698-99 (8th Cir. 1924); People v. Henkel, 60 Ill. App.2d 331, 337, 208 N.E.2d 
107, 109 (1965). 

Here, the only evidence that appellant was engaged in concerted activity 
with Logan was the identification testimony of the complaining witness together 
with the inference arising from Logan's possession of recently stolen property 
in the locked trunk of his car, Yet the instruction given by the District Court 
could hardly have been based upon the supposition that the identification testi- 
mony sufficed to permit the jury to conclude that appellant. was in joint posses- 
sion of the stolen property. Such an analysis renders the instruction ludicrous; 
the jury assuredly was not charged that if they believed the complaining witness 
and, hence, appellant's guilt, they could find that he was in joint possession 
with Logan of the stolen property and from such possession could infer what they 


had already determined, namely, appellant's guilt. No court would give such a 


tautological instruction and no jury would comprehend it. 

In sum, the instruction given by the District Court must have been 
understood by the jury as charging that appellant's guilt could be inferred from 
his presence in Logan's car at the time of his arrest, This, quite clearly, was 


2002 


impermissible. People v. Barnes, 311 Ill. 559, 563, 143 N.E. 445, 447 (1924). 
Appellant's entire defense rested upon the hope that the jury would believe 
his alibi defense and discredit the complaining witness. But the Court's in- 
struction allowed the jury to convict even though they rejected the identifi- 
cation testimony. As in Smith v. United States, ___—s—*iU.S. App. D.C. ? 
F.2d, March 9, 1966, siip op. at p. 3, it was “entirely possible 

that the inference permitted the jury from possession was a very important 
element in the verdict of guilty." Here, that inference was improperly permitted. 

The error contained in the instruction invalidates not only appellant's 
conviction of robbery, but also his conviction upon the other counts of the 
indictment. The inference of guilt which was wrongly permitted corroborated 
the testimony of the complaining witness and may well have persuaded the jury 
to credit his evidence although they otherwise would not have. And if this 
corroboration established the reliability of his identification for purposes 
of the robbery count, it must have had a similar effect on the same identifica- 
tion for purposes of the other counts. 

ea es 


The First Count of the Indictment Does Not Charge 
the Crime of Robbery, 00 


Under the first count of the indictment appellant was charged with, 


and convicted of, robbery, 22 D.C, Code § 2901. The statute provides: 


‘Whoever by force or violence, whether against resis- 
tance or by sudden or stealthy seizure or snatching, or by 
putting in fear, shall take from the person or immediate 
actual possession of another anything of value, is guilty 
of robbery, and any person convicted thereof shall suffer 
imprisonment for not less than six months nor more than 
fifteen years." 


This provision defines robttery " th us ommon 


except as expanded." 


F.2d 375 (1951), cert. den 


crime of robbery, 
both at common law end uncer t S,. 28-52 spe age wrongfully 
to deprive the owne > pos: a ¢ 5 pro raat ling, larseny, and 


mses known to th 


isrteny-type offenses." 


count of the i : in this case charges: 


On or atout February 24, 1965, within the District of 
Columbie, Leroy M. Gray and Abraham Logan, Jr., by force 
and viclence and against resistance and by sudden: and 
stealthy seizure snd snatching and ty putting in fear, stole 
and took from the person and from the immediate actual pos- 
session of Bernard Stevenson, property of Jewler's Market & 
Liquors, Inc., & body corporete, of the value of about $78.70, 
consisting of the following: one bottle of beer of the value 
of $1.00, three bottles of scotch of the value of $5.00 
each, $54.70 in money and four cartons of cigarettes of the 
value of $2.00 each. 


rout any uncertainty or 


ute the offense in- 


stitu 


611 (1881). Although 


as here, 
v. Unitec 


909 (Sth Cir. 


this faulty rirst count, 


this Court in Jackson 


ellant was arreigned ur 


a substantially identical c indictment was said by 
» 348 F.2d 772, 774 (1965) to 

{s] much to be desired both in completeness 

y. The element specific intent should be 

ad. Furthermore the indictment should state 

harged more precisely, rather than set forth 


a 


am 
clearly state 
the offense 


2 
at 
v 
Ss 
Ss 


9/ The inadequacy of the instant indictment was not attacked at the trial court 
Even so, the fatal defect from which it suffers may be raised at any 


stage of a criminal proceeding. Robinson v. Ynited States, supra; Carlson v. 
Inited es v. Amorosa, 167 F.2d 596, 598 


Ynited States, supra at p. 910; 
(3d Cir. 1948). of. . Rules Crim. P. 12(b)(2), 34 and 52(b). 


level. 


the omnibus statutory provision under which the accused 


is charged." i0/ 
Appellant, however, was not reindicted, Instead, the Government proceeded to 


Gefective indictment, Appellant's conviction for ropbery must 


reversed and the first count cf the indictment dismissed, 


ent to be x 
plead wnrepresented by cours 


conviction, MeGill 


December 13, 196 absence of 
counsel must have “at least exposed" an appellant "to a reasonable possibility 


of prejudice in fact." McGill v. United States, supra, at p. 793. Or, put 


another way, the record must afford this Court a basis "'for an informed specula- 


tion' that appellant's rights were prejudicially affected." Anderson v. United 


10/ Jackson's conviction was reversed on other grounds 3; the District Court's in- 
struction upon specific intent misinformed the jury. Here, the jury was in- 
structed, simply end without elaboration, that an essential element of the 
crime of robbery is the defendant's "intent to convert [what he had taken] per- 
manently to his own purpose" and that the Government had to prove beyond a 
reasonable doubt this as well as the other elements of the crime. tTr. 193, 194.] 


ye 


standards comr in this Court's view, with 
? 


(1961) and White v. Merylaend, 373 U.S. 59, 60 
: pal 


(1963). Trey are met and require reversal in the instant case. 

The facets concerning appellant's lack of counsel ere set out at pp. 
2-3, supra. They demonstrate ut the least that had an attorney been appointed 
to represent appellant at his arraignment, there would have been nc need for sub- 
sequent appearances to ascertain the ide it counsel and, in consequence, 
appellent's bail would have } failure to appear on June 25. 


Even if for some ovher lis mi been required tc appear in 


court on that dey or any other, the chances that he would have failed to appear 
because of insufficient nctice would have been substantially lessened if at the 
time he had had the benefit of counsel who undoubtedly would have exerted some 
effort to insure thet appellant was properly notified and cautioned to attend. 
Even assuming further that the presence of counsel would nct have prevented 
appellant's default, the attorney would surely have acted promptly to obtain 
reinstatement of bail. As it was, however, appeliant had no attorney for three 
weeks after he hadibeen jailed, and bail was not reinstated on counsel's motion 
until appellant had spent two months (two of the three months immediately preceding 
triel) in prison. In short, there was assuredly a reasonable probability that 
had appellant not been deprived of his constitutional right to counsel, he would 


not have been jailed pending trial. He certainly would not have been jailed for 


1// If this Court concludes otherwise, we urge that it reconsider its reading of 
and White, which, we believe, call for reversal where an accused is 
arraigned without counsel regardless of whether or not prejudice thereby is 
engendered. See Pointer v. Texas, 380 U.S. 400, 402 (1965). 


two months pending trial. 
Appellant's loss of liberty in itself was prejudicial. This Court said 
as much in Ricks v. United States, 118 U.S. App. D.C. 216, n.2 at pp. 218-219, 
334 F.2d 964, n.2 at pp. 966-67 (1964), construing Wood v. United States, 75 U.S. 
App. D.C. 274, 128 F.24 265 (1942). See also Dancey v. United States, __—ssiU«WS.. 
App. F.2d __, October 14, 1965, modified February 11, 1966, 
weluision is suggested in 
10S ],Pa.LRev. 693, 725-27 (1958); 


sion of Bail in Philadelphia, 


Pa, L. Rev. 1031, 1051-54 (1954); 


New York U. L. Rev. 641, 643 & n.6 (1964). The survey reported in the last-cited 


article, while insufficient to allow the author "confidently" to state the effect 
on conviction of detention before trial, indicates in a tabulation, set out at 
id. n.6, that appellant's incarzeration in the instant cese altered the Govern- 
ment's chances of conviction from 49 out of 100 to somewhere between 65 and 94 
chances out of 100. 

One aspect of the prejudice incurred by appellant because of his in- 
prisonment can be pinpointed. Slim, upon whom Logan so ineffectually placed 
the onus of guilt, was never located. Had appellant been free during his period 
of pre-trial incarceration, he might have been able to find the missing witness. 
He was, of course, better suited for that task than was tardily appointed counsel. 
See A Study of the Administration of Bail in New York City, supra, at p. 725. 

A less direct but nonetheless real prejudice is evidenced by appel- 


lent's present need to rely on the plain error doctrine. This reliance is, we 


Poy 


believe, well placed, so that counsel's failure to raise the issues involved 
at or prior to trial should not preclude relief upon appeal. But if this 
Court does not agree that these errors are plain, we submit that had appellant 
been free during the entire period between arraignment and trial, he would have 
been able more thoroughly to review his case with counsel, and in the course 
of such review counsel might well have developed defensive moves that in fact 
were never made, i,¢,, motions to dismiss the robbery coumt and to sever the 
defendants for trial. As noted in Glasser v. United States, 315 U.S. 60, 76 
(1942), "The right to have the assistance of counsel is too fundamental and 
absolute to allow courts to indulge in nice calculation as to the amount of 
prejudice arising from its denial." 
CONCLUSION 

For the reasons stated above, the conviction of appellent upon all 
three counts of the indictment shculd be reversed and the first count of the 
indictment should be dismissed. 


Respectfully submitted, 


Benjemin W. Boley 


734 Fifteenth Street, N.W. 
Washington, D. C. 20005 


Attorney for Appellant 
(Appointed by this Court) 


AEPENDIX 


Constitution of the United States 
Sixth Amendment; 


In all criminal prosecutions, the accused shall enjoy the right 
te a speedy and public trial, by an impartial jury of the State and district 
wherein the crime shall have. been committed , which district shall have 
been previously ascertained by law, and to be informed of the nature and 
cause of the accusation; to be confronted with the witnesses against hin; 
to have compulsory process for obtaining Witnesses in his favor, and to 
have the Assistance of Counsel for nis defence. 


Statutes 
8 U.S.C, §1291 


The courts of appeals shall have jurisdiction of appeals from all 
final decisions of the district courts of the United States, the United 
States District Court for the District of the Canal Zone , the District 
Court of Guam, and the District Court of the Virgin Islands, except where 
a direct review may be had in the Supreme Court, 


ode : 


Every person convicted of an assualt with intent to commit mayhem, 
or of an assault with a dangerous weapon, shall be sentenced to imprisonment 
for not more than ten years. 


22D. 0, Code §2901: 


Whoever by force or violence, whether against resistance or by sudden 
or stealthy seizure or snatching, or by putting in fear, shall take from the 
person or immediate actual possession of another anything of value, is guilty 
of robbery, and any person convicted thereof shall suffer imprisonment for not 
less than six months nor more than fifteen years. 


No person shall within the District of Columbia carry either openly 
or concealed on or about his person, except in his dwelling house or place of 
business or on other land possessed by him, a pistol, without a license 
therefor issued as hereinafter provided, or any deadly or dangerous weapon 


capable of being so concealed. Whoever violates this section shall be 
punished as provided in section 22-3215, unless the violation occurs 
after he has been convicted in the District of Columbia of a violation 
of this section or of a felony, either in the District of Columbia or in 
another jurisdiction, in which case he shall be sentenced to imprisonment 
for not more than ten years. 


Federal Rules of Criminal Procedure 
Rule 12(b\(2): 


Defenses and objections based on defects in the institution of 
the prosecution or in the indictment or information other than that it 
fails to show jurisdiction in the court or to charge an offense may be 
raised only by motion before trial. The motion shall include all such 
defenses and objections then available to the defendant. Failure to 
present any such defense or objection as herein provided constitutes a 
waiver thereof, but the court for cause shown may grant relief from the 
waiver, Lack of jurisdiction or the failure of the indictment or informa- 
tion to charge an offense shall be noticed by the court at any time during 
the pendency of the proceeding. 


Rule 14: 


If it appears that a defendant or the government is prejudiced 
by a joinder of offenses or of defendants in an indictment or information 
or by such joinder for trial together, the court may order an election or 
separate trials of counts, grant a severance of defendants or provide what- 
ever other relief justice requires. 


Rule 34: 


The court shall arrest judgment if the indictment or information 
does not charge an offense or if the court was without jurisdiction of the 
offense charged. The motion in arrest of judgment shall be made within 5 
days after determination of guilt or within such further time as the court 
may fix during the 5-day period. 


Rule 52(b): 


Plain errors or defects affecting substantial rights may be 
noticed although they were not brought to the attention of the court. 
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In the 
UNITED STATES COURT OF APPEALS 
for the District of Columbia Circuit 


No. 19,915 


UNITED STATES OF AMERICA, 
Appellee. 


REPLY BRIEF FOR APPELLANT 


For the most part the contentions made by the Government are 


met in appellant's opening brief. Nevertheless, short reply may serve 


more sharply to delineate the points in controversy. 

1. Severance. The Government concedes that if appellant was 
in fact prejudiced by his joinder with Logan for trial, the District 
Court had a duty to grant severance and could have done so on its own 
initiative. Appellant's position is that he was in fact prejudiced by 
the testimony given by Logan and that the District Court plainly erred 
in failing, sya _ sponte, to perform its duty to order severance. There 
is, under such circumstances, no question of waiver or of appellant's 
failure to show potential prejudice. The only question is one of 
prejudice in fact and its impact on appellant's "substantial rights." 


Fed. Rule Crim P. 52(b). 
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The Government has not disputed appellant's soeeeiten that Logan's 
testimony improperly served to discredit Gray and his wife and to strengthen 
the credibility of the complaining witness. Its position eecears to be 
that this result was simply not prejudicial here, although it was in 
Cross v. United States, 118 U.S. App. D.C. 324, 335 F.2d 987 (1964). To 
be sure, the Government's witnesses in Cross were more vulnerable to attack 
on their credibility than the record shows was true of the complaining 
witness in this case. But the prejudice to the defendants in both cases 
was much the same. In each instance the crucial issue was whether the 
jury would believe the testimony of Government witnesses (one here, two 
in Gross) or the testimony of the defendant (and, here, of his wife as 
well). And in both instances the jury's resolution of this issue was 
improperly influenced by self-defeating, incredible, testimony given by 
a co-defendant. Appellant was entitled to place his credibility before 
the jury unentangled from that of Logan. Such, in this case, was a sub- 
stantial right, and the joint trial effectually denied it. 

The various cases cited by the Government in which severance 
has been denied in substantially different contexts are not ‘at all control- 
ling. Whatever prejudice may arise from hostile defenses of co-defendants 
can perhaps be minimized by vigorous cross-examination, and whatever 
prejudice may arise in cases where a co-defendant has a prior eriminal 
record or has confessed: may be lessened, or so it has been held, Ose, 


Delli Paoli v. United States, 352 U. S. 232 (1957), by appropriate instruc- 


tions or, in the former situation, by application of Luck v. United States, 
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The Government has not disputed appellant's assertion that Logan's 
testimony improperly served to discredit Gray and his wife and to strengthen 
the credibility of the complaining witness. Its position appears to be 
that this result was simply not prejudicial here, although it was in 
Cross v. United States, 118 U.S. App. D.C. 324, 335 F.2d 987 (1964). To 
be sure, the Government's witnesses in Cross were more vulnerable to attack 
on their credibility than the record shows was true of the complaining 
witness in this case. But the prejudice to the defendants ta both cases 
was much the same. In each instance the crucial issue was whether the 
jury would believe the testimony of Government witnesses (one here, two 
in Cross) or the testimony of the defendant (and, here, of his wife as 
well). And in both instances the jury's resolution of this issue was 
improperly influenced by self-defeating, incredible, testimony given by 
a co-defendant. Appellant was entitled to place his credibility before 
the jury unentangled from that of Logan. Such, in this case, was a sub- 
stantial right, and the joint trial effectually denied it. 

The various cases cited by the Government in which severance 
has been denied in substantially different contexts are not at all control- 
ling. Whatever prejudice may arise from hostile defenses of co-defendants 
can perhaps be minimized by vigorous cross-examination, and ‘whatever 
prejudice may arise in cases where a co-defendant has a prior criminal 
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tions or, in the former situation, by application of Luck v. United States, 
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__U. S. App. D.C. ___, 348 F.2d 763 (1965). Neither recourse was open 
here. Appellant could hardly have sought to cross-examine Logan with any 
great vigor for fear of destroying his credibility entirely, see United 
States v. Franklin, 235 F.Supp. 338, 341 (D.D.C. 1964), and an instruction 
that the jury could believe parts of Logan's testimony and disbelieve others 
might have served only to underscore a general distrust of Logan. Contrary 
to the Government's view, appellant's trial counsel's reliance upon Logan's 
testimony in his closing argument did not show that he thought..it was 
beneficial to Gray. It quite plainly was not. Trial counsel apparently 
chose one way out of a dilemma. His alternative was to suggest that 

Logan need be credited only in part. Neither approach could have 
eliminated the prejudice already suffered by appellant. 

Lastly, the record shows that despite earlier vacillation in 
deciding whether or not to take the stand [Tr.66,71,73-75] appellant 
announced after his wife had testified that he did not intend to do so. 
After Logan testified, he again changed his mind and elected to speak. 


Under such circumstances, the compulsion to testify aspects of Cross and 


the principles enunciated in De Lune v. United States, 308 F.2d 140 (5th 


Cir. 1962) reh. den., 324 F.2d 375 (1953) are applicable. 

2. ig : ece ole opert, 
The first two points made by the Government in answer to appellant's con- 
tention on this issue are essentially the same. If appellant is now barred 
under Fed. Rule Crim. P. 30 from claiming on appeal that the instruction 
confused and misled the jury, it is because the error was harmless rather 


than plain. If plain error was committed, however, Rule 30 does not pre- 
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clude reversal. See Singer v. United States, 380 U.S. 24,38 (1965). 
Appellant has shown in his opening brief that the Distriet eines ‘Anstruc- 
tion permitted the jury to convict him even if they did not believe the 
complaining witness and, in addition, may well have caused ‘ane jury to 
give credence to the complaining witness who otherwise might have been 


disbelieved. In short, the error did affect appellant's substantial rights. 


Parenthetically, Smith v. United States, __ U.S. App. D.C. __, 359 F. 


; 
2d 243 (1966), supports appellant, not the Government. There, this Court 


emphasized the importance an instruction on recent possession can have 
and, although no objection had been made in the District Court » reviewed 
to at least some extent on the merits the instruction shea given. More- 
over, Smith claimed not that the instruction was clearly senpasing and 
misleading but that it was arguably incomplete; the Court had told the 
jurors that they "may infer" guilt while the appellant urged that they 
should have been advised that they were not required.to do so. 

The Government bases its contention that the instruction 
given by the District Court was correct upon the view that Gray and 
Logan jointly possessed the stolen property at the time of their arrest. 
Gray's involvement in this possession mst, as the Government apparent 
ly realizes, depend upon the identification testimony of the complain- 
ing witness; absent such testimony, there was insufficient evidence of his 
possession. See Allison v. United States, 348 F.2d 152 (10th. Cir.1965). Yetit 
is precisely because the identification testimony must be relied upon 
to establish Gray's possession that the Court's instruction. was 


erroneous as to him. For implicit in the Government's argument is a 
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reading of the instruction as charging the jury, in effect, that if it 
believed appellant had committed the crime, it could find that he was in 
joint possession with Logan of the recently stolen property at the time 
of their arrest and from that finding infer what the jury had found at 
the outset, that appellant had committed the crime. Such an instruction 
could not fail to confuse and mislead a jury and did so here. 

3. The indictment, The Government agrees, of course, that 
the first count of the indictment cannot support the conviction of 
appellant if it failed to allege a crime. Nor does the Government contest 
that the specific intent wrongly to deprive another of his property is an 
essential element of the crime of robbery purportedly alleged in the 
first count. Rather, the Government urges that by alleging that appellant 
"stole" the property in question, the indictment fully charged such specific 
intent. 

The specific intent in question must be alleged "fully, 
directly, and expressly, without any uncertainty or ambiguity." 
United States v. Carll, 105 U.S. 611 (1881). And, as statute 
and case law demonstrate, the word "steal" does not clearly 
incorporate the element of specific intent. Congress has ina 
variety of federal statutes defined as crimes "to steal" with 


the "intent to convert," or "to take" with the "intent to steal." 


See e.g,, 18 U.S.C. §659;18U.S.C. §661; 18 U.S.C. §2113 (b). Similarly, 


countless federal and state cases refer to the "intent to steal" as 

an ingredient of larceny-type crimes. See, 2.2g,, Mills v. United States 

97 U.S. App. D.C. 131,228 F.2d 645 (1955); People v. Baker, 365 Ill. 

328, 6 N.E. 2d 665 (1937). These references would be redundant and improper 
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if the word "steal" were given the meaning the Government would require 
this Court to place upon it. 

In any event, the issue was resolved adversely to the Government's 
position in Morissette, v. United States, 342 U.S. 246 (1952). Morissette 


was charged and convicted under 18 U.S.C. §641, providing that "whoever 


embezzles, steals, purloins or knowingly converts" government property 


is punishable by fine and imprisonment. The trial judge had charged the 
jury that specific intent was not an element of the statutory crime. 
The Government in support of the conviction urged that Congress had incor- 
porated in the section a crime of which specific intent was not an éLement. 
The Court concluded otherwise. And it remarked that the United States 
when drafting the indictment also must have viewed.the statute differently. 
For to the statutory language the Government had added in the indictment 
words importing intent -- "unlawfully and willfully" -- so the indictment 
charged that defendant "did unlewfully, willfully and knowingly steal 
and convert to his own use." (Emphasis added). By way of explanation the 
Court added: 
Had the indictment been limited to 

a charge in the words of the statute, it would 

have been defective if, in the light of the 

common law, the statute itself failed to set 

forth expressly, fully and clearly all elements 

necessary to constitute the offense. 342 U.S. 

at p. 270 n. 30 
Clearly, if the word "steal" was insufficient to charge the element of 


intent in the indictment. underlying Morissette's conviction, it is no 


more effective in the indictment here. 
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This Court in Jackson v. United States, __—*U. S. Kops DC 2 
359 F.2d 260 (1966), relied upon by the Government, did approve an indictment 
similar to the first count of the indictment against appellant. However, 
the absence of an allegation of specific intent was not challenged in that 
case nor was the issue considered by the Court. The Government also relies 
upon appellant's failure to object to the indictment in the District Court 3 
this overlooks those cases that permit the error here complained of to be 
raised for the first time upon appeal. E.g., Carlson v. United States, 

296 F.2d 909, 910 (9th Cir. 1961); Robinson v. United States, 263 F.2d 
911 (10th Cir. 1959); United States v. Amorosa, 167 F.2d 596, 598 (3d 
Cir. 1948). 

4. ck of counsel. The Government has urged with respect to 
every contention made by appellant, including this one, that because no 
piain error is involved the failure of appellant to make timely objection 
in the District Court precludes him from raising in this Court the issues 
he seeks to raise. On the other hand, the Government insists that the 
appellant's lack of counsel at his arraignment and for: 52 days thereafter 


does not provide the basis even for an "informed speculation" that he 


might have thereby been prejudiced. Appellant of necessity relies on the 


plain error doctrine and believes it clearly applicable. There is surely 
some probability, however, that had appellant not been subjected to the 
denial of his Sixth Amendment right some of the arguments here made would 
have been developed and presented in the District Court, and appellant 


would not now be thrown back on Rule 52 (b). The development of legal 


=e 


arguments by court-appointed counsel may and are induced and assisted by 
frequent consultation with a defendant. In this case such consultation 
was in effect precluded during the two-month period of appellant's 
incarceration upon the revocation of bail in the absence of legal 
representation. Appellant had but one month of liberty to assist 
counsel prior to trial. 

Although at the time of his arraignment appellant desired to 
retain counsel, he did not kave sufficient funds to do so. He was not 


then apprised of the importance of having legal representation through- 


out the proceedings against him. The Court simply gave him a week to 


retain a lawyer and advised him that his case was set for triel in 
approximately six weeks. And even though appellant still had not retained 
a lawyer two weeks later, the Court did not appoint counsel to represent 
him. Surely, if an indigent defendant wants a lawyer and would prefer 

to retain one, but is unable to gather sufficient funds to do so, he should 
be assigned counsel. Otherwise his Sixth Amendment right is compromised 
by the insidious interaction of his poverty and his apparently misguided 
hopefulness. 


Respectfully submitted, 


Benjamin W. Boley 
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Attorney for Appellant 
(Appointed by this Court) 
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July, 1966, to the United States Attorney at his office in the United 


States Court House, Washington, D. C. 


Benjamin W. Boley 


